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LEGISLATIVE DISCHARGE OF TAXx-COLLECTOR’S SURRETIES, 
BY EXTENDING TIME TO PRINCIPAL.—We desire to call spec- 
ial attention to the important decision of the Supreme Court 
of Tennessee, on this subject, which we elsewhere print. We 
believe there are but two or three other American cases on 
the precise question. We re-print the report of this case 
from proof-sheets of a forthcoming volume of Heiskell’s re- 
ports, kindly furnished us by Hon. W. L. Scott, formerly 
judge of the Second Chancery Court of Memphis, Tennes- 
see, but now a member of the Saint Louis bar. 





Hon. Lewis B. Wooprurr.—Lewis B. Woodruff, Judge of 
the United States Circuit Courts for the Second Judicial 
Circuit, died at his residence at Litchfield, Connecticut, on 
the roth instant. We understand that since last spring he 
had been constrained by ill health to relinquish his official 
duties. ‘The New York Tribune states that Judge Woodruff 
was graduated at Yale College in 1830, when he returned to 
Litchfield, his native place, and began the study of law. 
Three years later he was admitted to the bar after a rigid ex- 
amination conducted by the now venerable Truman Smith. 
He came to this city to practice, and was for some time asso- 
ciated with the Hon. George Wood. He very soon acquired 
an eviable reputation asa lawyer, and in 1849 was elected 
Judge of the Court of Common Pleas. He presided over the 
court until 1855, when he took his seat as Judge of the Su- 
perior Court, having been chosen to that position in the 
previous year. 
resumed the practice of law, and together with his son, 
Charles H. Woodruff, formed a partnership with, Charles F. 
Sanford. The partnership continued until January, 1868, 
when John K. Porter resigned his seat as one of the 
judges of the Court of Appeal, and Governor Fenton 
appointed Judge Woodruff to fill the vacancy caused by 
Judge Porter’s resignation. He discharged the duties of 
an associate judge of that court until 1870, when President 
Grant made him Judge of the Second Judicial Circuit com- 
posed of the states of New York, Connecticut, and Ver- 
mont. The act empowering the President to appoint judges 
for the judicial circuits was approved April 10, 1869, and 
Judge Woodruff was the first one appointed under it. He 
was frequently spoken of as eminently qualified for an Associ- 
ate Justice of the Supreme Court of the United States, and af- 
ter the death of Chief-Justice Chase it was thought by many 
that he would be his successor. In politics, Judge Woodruff 
was an active worker with the Whigs until the disruption of 
their party, when he became a Republican. As a Whig he 
was elected Judge of the Court of Common Pleas and Judge 
of the Superior Court. He was a member of the Reformed 
Collegiate Church at Fifth Avenue and Twenty-ninth Street, 
and for several years prior to his death he wasan elder of the 
church. 





The Association for the Reform and Codification 
of the Law of Nations. 

This body which has just held its third annual conference 

at the Hague, considered several important questions, of which 


His term of office expired in 1861, when he | 


our contributing editor, Judge Dillon, who attended as a 
member, has sent us memoranda. 
ARBITRATION BETWEEN NATIONS. 


On September 3 the Association unanimously adopted the 
| following resolution offered by Mr. Richard, M. P.: 





That this conference rejoices in the fact that so many national legislatures 
| had already by distinct vote sanctioned the principle of arbitration asa means 


of settling international disputes, and hopes the example will be followed by 


other legislatures, because the recognition of this principle by the representa- 
tive assemblies, which legitimately express the opinions of nations, affords a 
facility and imposes an obligation on the governments to have recourse to this 
mode of adjusting their differences. 

This conference further expresses its cordial satisfaction that so many dis- 
putes between states have been especially of late disposed of by this form of 
peaceable reference 


COLLISIONS AT SEA. 
The following is the report of the committee to whom this 
subject had been referred: 


Mr. President and Gentlemen: 

Your committee appointed at the last conference at Geneva and augmented 
at the present session by the addition of several members, beg leave to report 
upon the important subject of ‘ Collisions at Sea,’’ as follows: 

Taking the very suggestive paper presented by the President of the Associ- 
ciation, David Dudley Field, as a basis for their consideration your committee 





would advise primarily— 

1. The adoption by all nations of stringent rules of navigation as to lines 
| of travel, in prescribed routes as far as they may be practicable, and to effect 
| such result the laws of navigation should be made uniform as between nations. 

2. As to the internal waters of each country, it should be deemed the 
| duty of each nation to make such special rules in reference to the navigation 
of them as shall be necessary or expedient as to the safety of other vessels in 
These local laws should, as far'as possible, be in conformity 
| with the international rules of navigation. Whenever a nation omits to legis- 
late specially in reference to its own waters, the general international rules of 


| the same waters. 


| navigation should apply to them, 
3. There should be adopted, if such is not already the case, a universal in- 
) ternational code of signals. 


4. In case of collisions at sea, it should be the rule that the colliding ships 
should stay by each other, until the extent of the respective damage is ascer- 
tained, and all the relief afforded by each vessel which it is possible for it to 
afford, so far as is reasonably consistent with the safety of life of those on 
board itself. 

5. It should be the duty of each colliding vessel to furnish to the other ves- 
sel its name and port of registration, and where this is impracticable at the 
time, it should be done at the first port made by each vessel. 

6. When any proceeding takes place against a ship in a foreign port, in ref- 
erence to collisions, the court in which the proceedings shall take place, shall 
forthwith give notice to the commercial representative or agent of the gov- 





| ernment to which such ship shall belong, and such representative shall have 
| liberty to intervene on behalf of persons, subjects of such governments, in re- 
| spect to their interests in such property. Ithas occurred to the committee to 
| recommend that such government should have the right to nominate a per- 
son to sit as assessor in the case and advise with the judge on the trial, with- 
out the power of deciding, and they co so advise. 

This report was, on September 4, referred to a committee 
of twelve to report next year the project of a treaty on the 
subject, to be submitted to the nations of Europe and 
America for adoption, such committee to consider the above 
report, without being bound to act in accordance therewith. 


The above report was drawn by Judge Peabody of New York. 
EXTRADITION OF CRIMINALS. 


Hon. F. B. Conninck-Liefsting read an interesting paper on 
this subject, of which the following is a résumé : 
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It is in the interest of humanity to agree to the extradition of criminals for 
the majority of common crimes ; but the principle should be established, No 
extradition for political crimes. 

As regards crimes purely political, it may be held that they are tacitly ex- 
cluded, by the fact that they are not embraced in the list of crimes for which 
extradition is agreed upon; but the same line of argument could not be fol- 
lowed in respect of crimes of a mixed character. By virtue of their two-fold 
character, such acts might by some be assigned to the category of those com- 
mon crimes, for which extradition is admissible. 

It is necessary, therefore, to insert the exception in each treaty. It might 
prove highly advantageous, for instance, to insert an article couched in lan- 
guage somewhat as follows: 

“* There shall be no extradition for any offences against persons, property or 
the state, if such offences were committed during an internal political struggle, 
or acivil war, or when they might have been lawful acts, if the party of the 
offender had been in authority.” 

In thus confining the principle of ‘‘#o extradition for political offences” 
within its just limits, it will be placed beyond the reach of oft-repeated ob- 
jections. “ 

BILLS OF EXCHANGE, 


The committee to whom this question had been referred at 
the previous‘ annual conferrence, consisting of Sir Travers 
Twiss, Q. C., F. R. S., Joseph Brown, Q. C., and Henry D. 
Jencken and J. Rand Bailey, Esqrs., presented a report of 
considerable lenghth, embodying suggestions obtained from 
chambers of commerce and jurists in different parts of the 
world. This we purpose publishing next week. The com- 
mittee refrained from suggesting any defininte propositions 
of reform, but recommended the appointment of an interna- 
tional committee, who should frame a report for the next en- 
suing conference, embodying a draft outline of an interna- 
tional code for bills of exchange, promissory notes, and other 
negotiable securities within and under the range of /e¢tres de 
change. 





Life Insurance. 


FORFEITURE OF CONTRACT FOR NON-PAYMENT OF INTEREST 
ON PREMIUM NOTE. 


In the note by ‘“‘J. A. F.’’ to Ohde v. The Northwest- 
ern Mutual Life Ins. Co. (ante, 567), it seems to be inferred 
that ‘‘a point’’ is settled, that in all cases a failure to pay 
interest on premium notes taken by insurance companies can 
not work a forfeiture of policies. He arrives at this inference 
from the case above cited, and the case of Dutcher v. Brook- 
lyn Life (2 Cent. L. J. 153), and Grigsby v. St. Louis Mu- 
tual Life (2 Cent. L. J. 123). That such a deduction is not 
tenable, I think quite clear. In Ohde v. The Northwestern 
it is expressly provided in the policy that if ‘the said pre- 
mium, or the interest upon any note given for premiums, shall 
not be paid on or before the day above mentioned for the 
payment thereof, * * * * the company shall not be 
liable for the whole sum assured, and for such part only as is 
expressly stipulated.”’ 

Suppose in lieu of the above provision, the policy had con- 
tained the following clause, which is sometimes found in pol- 
icies: ‘‘If the said insured shall fail to pay annually in ad 
vance the interest on any unpaid notes or loans which may 
be owing by said insured to said company on account of the 
above mentioned annual premiums * * * * then, and 
in every such case, the said company shall not be liable for the- 
payment of the sum assured or any part thereof, and this pol- 
icy shall cease and determine.’’ Could it, then, be contended 
that the non-payment of such interest would not work a for- 
feiture? The case of Dutcher v. Brooklyn Life Ins. Co., 


supra, is not in point, and does not decide this question. 
That was a case where the insured having made four annual 
payments of premiums, demanded paid-up insurance, within 
the terms of the policy for four-tenths of the sum insured, 
and the question was whether the premium note outstanding 
should be first paid before the company could be compelled 
to deliver the paid-up policy, or whether the company should 
deduct the amount of the note when the policy became pay- 
able. The latter was held to be the correct construction. 
The court seemed to be somewhat doubtful as to the true 
legal construction to be put on the policy in this regard, but 
followed and applied the PRACTICAL construction as formerly 
adoptec by the company in its course of business. Dillon, J., 
says: ‘‘It is peculiarly a case, as it seems to me, in which 
the practical construction put upon the same kind of con- 
tracts by the company for years, should be adopted by the 
courts. Wecan not go far wrong if we hold the company 
in this case to the same measure of liability that, down to 
January, 1871, it voluntarily admitted.’’ The question of 
forfeiture for non-payn:ent of premium or interest, was not 
raised or decided. 

In the case in question the policy of the Northwestern 
Mutual, contained not a single feature looking to a forfeiture 
for the non-payment of a premium, or interest upon a note 
given for a premium, but on the contrary, in every respect, 
was clearly a non-forfeiting policy. As recited in the policy 
the notes were made a part of the consideration. After the 
payment of any premium the company agreed that it would 
pay as many tenth parts of the original sum insured, as there 
should have been complete annual premiums paid at the date 
of any default, and also further provided that if the premiums 
or the interest upon any note given for premiums should not 
be paid, * * * * * * then, and in every such case, 
the company should not be liable for any more than as many 
tenth parts of the sum insured, as there had been premiums 
paid. It seems clear that this decision was correct, and could 
not, upon the facts, have been otherwise properly decided. 

The last case referred to by ‘‘J. A. F.’’ is Grigsby v. St. 
Louis Mutual Life Ins. Co. (2 Cent. L. J. 123), Court of 
Appeals of Kentucky. The policy in that case provided that 
if the insured should fail to pay annually in advance, the in- 
terest on any unpaid notes or loans, which might be owing 
by the insured to the company on account of any of the said 
mentioned annual premiums, * * * * * then, and in 
every such case, the company should not be liable for the pay- 
ment of the sum insured, or any part thereof, and the policy 
should cease and determine. The policy was originally for 
$10,000.00, but was commuted to the sum of $3,000, for 
which the insured received a certificate of commutation. 
The payment of the commuted amount was conditioned upon 
a performance of all the agreements and stipulations of the 
policy. Grigsby, then, held a policy for $3,000, forfeitable 
in case he failed to pay annua!ly in advance the interest on 
any unpaid notes or loans which might be owing by him oa 
account of any of the annual premiums on said policy. It ap- 
pears by the record that Grigsby had given a note to the 
company for $817.41, ‘‘on account of annual premiums on 
the policy,’’ and it also appears that the amount of the inter- 
est due on this note, was, on August 16th, 1871, the sum of 





$49.04, and that Grigsby failed and refused to pay the same 
or any part thereof. It also appears that the dividends to which 
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he was entitled amounted to enough to reduce the interest 
due to $6.97. 

On this state of facts the court held that the law would 
not permit the forfeiture for failure to pay the interest, al- 
though the policy expressly provided for such forfeiture, be- 
cause the policy further provided that such interest might be 
deducted by the insurer from the dividends en or proceeds of 
the policy, and further that the policy is in law hypothecated 
for the payment of the note and interest, and the agreement 
for forfeiture for non-payment of interest at a stated time will 
be disregarded, as a condition making a pledge irredeemable, 
and further, in such case relief will be granted in equity, 
where the amount in default is greatly disproportionate to the 
forfeiture, and where compensation in money can be made. 
This is a fair statement of the decision in the Kentucky case. 
That it goes too far, is erroneous, and ought not to be followed, 
I think is clear, upon other and important legal principles. 

The solemn contract of the party was that by his failure 
to pay the interest annually in advance upon the note given 
on account of premiums, the policy should cease and defer- 
mine. ‘The.contract was plain and called for no construc- 
tion, and as the contingency had happened the necessary re- 
sult following therefrom is that the policy had ceased and de- 
termined. The judicial authorities sustain this view with 
singular uniformity. Baker v. Union Mutual Life Ins. Co., 
43 N. Y. 282; Pitt v. Berkshire Ins. Co., 100 Mass. 500; 
Patch v. Phcenix Mutual Life Ins. Co., 44 Ver. 481; Robert 
v. New England Mutual Life Ins. Co., 2Disney’s Repts. 106 ; 
Murphy v. St. Louis Mutual Life Ins. Co., General Term St. 
Louis County Circuit Court ; Howell v. Knickerbocker Life 
Ins. Co., 44 N. Y. 276. 


To arrive at any other conclusion would seem to be impos- 
sible ; but the court in its opinion says: ‘‘In this case there 
has been no failure to pay either the cash portion of a pre- 
mium or to satisfy a note representing any portion of a cash 
premium.’’ This is erroneous. The whole premium is es- 
teemed cash, and for whatever portion grace may be ex- 
tended to the insured this does not make it any less a portion 
of the cash premium ; and no longer than interest is paid on 
the note can it be esteemed as a payment. The theory of 
the contract is cash, but the company, by extending grace, 
takes a note fora portion on condition that the insured shall 
pay the interest in advance. Instead of itself receiving and 
investing the entire premium and applying the interest to the 
reserve, the company permits the insured to retain a-portion 
of the cash and give his obligation therefor, with interest pay- 
able annually in advance, to be paid by the insured, and ap- 
plied 4o the reserve by the company. In other words, the 
company receives the interest on the cash premium from the 
insured on his obligation, instead of itself investing the 
money and so applying the interest. It is the foundation of 
all insurance that the basis shall be cash, and that the insurer 
shall receive the income arising from the cash premiums paid. 
The learned court is, therefore, in error, in assuming a dif- 
ferent theory for the foundation of its opinion. 

The court further says: ‘‘ The complaint is that the 
interest was not paid in advance. It seems that a distinction 
is taken between the principal sum due and the interest that 
may accrue thereon. From the peculiar character of the con- 
tract this distinction may exist, but we do not see that its ex- 












istence can convert the accruing interest into an annual 
premium, for the non-payment of which the rights secured by 
the paid up policy may be forfeited.”’ 

It is nevertheless the law, settled by judicial authority of 
the highest character. Patch v. Phoenix Mutual Life Ins. Co., 
44 Vt. 481, where the court says: ‘‘ The Defendant havy- 
ing taken notes in place of the money, it could not be reason- 
ably expected that the defendant would do less than to secure 
the payment of the interest thereon, by making the policy 
dependent upon its payment. The interest on the notes be- 
comes practically a premium upon the policy, payable an- 
nually in advance, and, on failure to pay the same, the policy 
is forfeited.’’ 


The learned judge in the Grigsby case cites no judicial au- 
thority sustaining him in his opinion. On the contrary I am 
not only sustained by authority, but by the nature of the in- 
surance contract itself. 


But the learned court further says, hypothetically: ‘If, 
instead of executing his note, Grigsby had paid off the 
amount due to the company and then borrowed a like sum, 
agreeing that the commuted policy should be forfeited if he 
failed at any time to pay the annual interest promptly in ad- 
vance, it is evident the forfeiture would not have been en- 
forced.”’ 


Admit this to be true, and the answer to it is simple :—such 
is not the contract of the parties. The contract is that the in- 
terest shall be paid annually in advance, and the reason for 
this is that the company may have the necessary reserve based 
on the mortality experience to meet-the policy at the termina- 
tion of the life. This is the meaning and intention of the 
contract. If the insured had paid the entire premium in cash, 
then the company would have had in its reserve the benefit of 
this cash and its continuously accruing itterest; or, if the 
company had loaned that sum to Grigsby, it would at least 
have secured it in such a manner as to make it a fixed, avail- 
able and productive asset. Thus the insurer would not have 
been placed in the position which is the effect of this decis- 
ion, the carrying of a risk on the life of Grigsby without ade- 
quate consideration or security. But this suppositious case 
put by the court is erroneous in another respect, in this: had 
Grigsby once satisfied the premium note and interest, the lien 
on the policy would have been wholly lost, and no other con- 
tract made by Grigsby subsequent thereto, attempting to 
create a lien on the policy for borrowed money, would be 
valid as against the beneficiary. 

The court further says: ‘‘The company was bound to 
look to the assured for the payment of the interest due upon 
the notes or loans owing by him, and to force the payment 
thereof as though he was a stranger to the contract under 
which appellee claims.’’ The mistake in this consists in the 
fact that the interest on the premium can not be disconnected 
from the premium itself. They are inseparable, and where 
this is understood, the error of the court will appear. 


By a simple actuarial calculation the impossibility of a 
company to meet its policy obligations, based upon the reas- 
oning of the court in this case, is too evident to be com- 
mented on. It strikes a blow at all mutual companies, and 
at all other companies not doing an exclusively cash business, 
greatly embarrassing them in their endeavors to keep their 
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reserve unimpaired, and imposing upon them obligations 
which they never intended to assume. 

There is another view taken in this case which we deem 
erroneous, and which has been heretofore alluded to by your 
correspondent ‘‘J. O. P.:’’ Without any provision to that 
effect in the policy, the court holds that the policy, and 
all profits and payments to which she is entitled thereun- 
der, are pledged and hypothecated to the company for 
the ultimate payment of the loan and its accrued in- 
terest. There was no evidence of any such pledge, and 
as a matter of fact such a pledge is not contained in 
the policy ; but the court, proceeding upon this assumption, 
applies the doctrine relating to the contract of pawn, that a 
collateral pledge by an ordinary debtor to secure the pay- 
ment of his debt, will not be forfeited for the non-payment 
of interest, notwithstanding his agreement that it shall be 
so forfeited ; and proceeding upon this assumed condition of 
the contract, holds there is no reason why the company 
should be allowed to forfeit the paid-up policy of insurance, 
hypothecated to secure the ultimate payment of the note or 
loan owing by Grigsby. By thus in effect interpolating into 
the policy, a contract of pledge or pawn, the court has, per- 
haps unintentionally, made a contract for the parties which 
they themselves never made or contemplated ; and the court 
in this case has gone out of the course of adjudication, and 
ignored what seems to be a well-settled doctrine, that a fail- 
ure to paya premium noteat maturity will avoid the policy, 
when so conditioned, equally with a failure to pay upon the 
exact day acash premium; and if the logic of this case is 
carried out, a failure to pay a premium note as well as the in- 
terest thereon, is not a cause of forfeiture—although expressly 
so conditioned, a position which it is believed the court would 
not willingly assume. Roberts v. N. E. Mut. Life, 1 Des- 
ney (O.) 355; 2 Desney, 106; Pitt v. Berkshire Life, 100 
Mass. 500. See also Worthington v. Charter Qak Ins. Co., 
Ins, Law Jour. April, 1875. 

But the court seems to consent to the settled adjudications 
that a failure to pay the premium note would forfeit the pol- 
icy, but seeks to avoid the effect of the adjudication, by 
making a distinction between the note itself and the interest 
unpaid thereon, notwithstanding the case of Patch (supra), 
which holds that the ‘interest upon the notes becomes prac- 
tically apremium upon the policy, payable annually in ad- 
vance,’’ and that as a necessary result a failure to pay the 
same, like a default in the payment of any cash premium, 
works a forfeiture of the policy. See 7 West. Ins. Review, 335 ; 
Ferrebee v. N. C. Ins. Co. 68, N. C. 2; in each of which cases 
there was a forfeiture for the non-payment of a collateral 
obligation, and there was no thought or suggestion of apply- 
ing the doctrine of pledge, thereby seeking to make a con- 
tract which the parties had not made for themselves. It is 
certainly a new position, not to be found in any adjudicated 
case, and which we think ought not to be entertained ; for, 
if carried out, the result will be that no default in the pay- 
ment of a premium note,whether for principal, interest, or an 
actual cash premium, will work a forfeiture, inasmuch as the 
insurer may ultimately deduct it from the sum insured. Such 
a doctrine is opposed to the authorities on this subject, and 
this case stands alone in its maintenance, and should it be 
carried out to its logical results, our insurance institutions 





would be compelled to reverse all the sound and settled rules 
and principles of insurance. 

Such seeming attempt at judicial alteration of contracts, 
nflicts the greatest wrong upon all mutual companies. The 
computation and prompt payment of interest on premium 
notes, is of the very essence of the agreement to insure. How 
is a company enabled to state for what money and how pay- 
able it can safely assume a risk, but for its tables of rates, 
which are based upon nice calculations upon the age, amount, 
term or kind of insurance desired? A company by these 
calculations ascertains that if the party insuring will pay 
the premiums in advance, it will at the end of the life, with 
reference to its expectation, be possessed of enough money 
to pay the assurance. All calculations being upon the hy- 
pothesis that the premiums were to be paid in advance in 
cash, this ceases to be so when interest upon outstanding 
notes is permitted to remain as a charge upon the sum to be 
paid at the termination of the insurance. To insure the prompt 
payment of this interest, the clause of forfeiture is inserted. 
Such is the intention of the contracting parties ; such the 
plain reading of the contract. Other construction would 
force largely increased premiums, to enable companies safely 
to carry risks. It will therefore be seen that the element of 
interest payable in advance in all contracts of insurance, 
where it is so provided, is an integral part of the contract, 
and only by a prompt compliance with the requirements to 
thus pay, are companies warranted in assuming the risks. 

INSURANCE. 








Railway Carriers—Warehousemen—Responsibility 
for Goods after Arrival. 


MITCHELL vy. LANCASHIRE AND YORKSHIRE RAILWAY 
COMPANY.* 


English Court of Queens Bench, April 22, 1875. 


Railway Company—Carriers—Warehousemen—Effect of notice of Arrival 
of Goods—Goods held by Warehousemen “ at Owner’s Sole Risk.’’—Injury to 
Goods pending a Disclaimer of them by the Plaintiff.—The defendants, a railway 
company, having completed the carriage of certain goods, sent an advice-note of their 
arrival to the consignee, saying they held the goods, ‘‘ not as common carriers, but as 
warehousemen, at owner’s soie risk, and subject to warehouse charges.’” The goods not 
having been properiy warehoused, and consequently damaged, He/d, that the terms of 
the advice-note did not exempt the defendants from liability for negligence as ware- 
housemen, and that it made no difference that the injury happened to the goods, which 
were not perishable, whilst a disclaimer of the goods by the plaintiff was not removed. 

The action in this case was for negligence whereby certain flax 


belonging to the plaintiffs became injured. 

At the trial before Denman, J., at the Liverpool Spring Assizes, 
1874, it appeared that the plaintiffs carried on the business of felt 
merchants near Newchurch, where the defendants have a station. 

‘In July, 1873, sixty bags of flax arrived at the Newchurch sta- 
tion consigned to the plaintiffs, and on their arrival the following 
notice with regard to them was signed on behalf of the defend- 
ants and sent to the plaintiffs:—‘‘ The under-mentioned goods 
consigned to you, having arrived at this station, I will thank you 
for instructions as to their removal hence as soon as possible, as 
they remain here to your order, and are now held by the com- 
pany, not as common carriers, but as warehousemen, at owner's 
sole risk, and subject to the usual warehouse charges, in addition 
to the charges now advised. When you send for the goods, please 
to send this note. No delivery effected after six o’clock in the 
evening. The directors require the carriage to be paid on de- 
livery unless the consignee has a ledger account with the com- 





*From the report in 23 Weekly Reporter, 853. 
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pany.” Following this notice was a description of the goods and 
the amount charged for the carriage. The goods were not imme- 
diately removed by the plaintiffs, and for want of warehouse room, 
remained in the open air covered with tarpaulin. 

On the 25th of July, the plaintiffs removed nine bags, and on 
the 4th of August, four more ; these were in good condition, but 
not being of the quality ordered by the plaintiffs, they informed 
the defendant of their intention to refuse acceptance of the rest. 
Some correspondence ensued between the plaintiffs and the ven- 
dors of the flax, and in consequence the plaintiffs removed some 
more bags in October ; it was then discovered that the flax had been 
greatly damaged by wet. The plaintiffs allege that the flax was 
injured by reason of its not having been stacked on timber, and 
on account of insufficient covering. The defendants claimed free- 
dom from any liability, by reason of the notice they had given the 
plaintiffs. The plaintiffs having taken the goods and sold them 
at a greatly reduced price, brought this action to recover their 
loss. The defendants admitted that unless they were protected by 
the notice, they were guilty of negligence, and the jury returned 
a verdict for the plaintiffs for £114. Pursuant to leave reserved, 
a rule was afterwards moved for and obtained to enter the verdict 
for the defendants, or for a non-suit, if there was no evidence on 
which the jury could find for the plaintiffs. 

Crompton (Sir F. Holker, S. F., with him), for the plaintiffs, 
showed cause against the rule-—The defendants could not release 
themselves from all responsibility by merely giving the notice re- 
lied upon.. The effect of the notice was merely to change the na- 
ture of their liability. The following cases were refered to: 
M’Cawley v. Furness Railway Company, 21 W. R. 140, L. R. 8 
Q. B. 57; Robinson v. Great Western Railway Company, 14 W. 
R. 206, 35 L. J. C. P. 123; Phillips v. Clark, 5 W. R. 582, 2 C. B. 
N. S. 156 ; Ohrloff v. Briscall, 1 P. C. 231. 

Hlerschell, Q. C., supported the rule-—The defendants are en- 
titled to have this rule made absolute on two grounds. In the first 
place the effect of the notice is to exonerate them from the liabil- 
ity sought to be imposed upon them. Their original duty—viz., 
to carry the goods, was completed on the arrival of the goods. 
They then, by notice, indicated to the consignees that-they were to 
remove them, and in this the consignees failed; can the defend- 
ants be made liable for this default on the part of the consignees ? 
If the defendants are held liable, no meaning will be given to the 
words in the notice ‘‘ at owner’s sole risk.”’ Secondly, the plaintiffs 
removed part of the goods, and then informed the defendants that 
they should not accept the remainder,and refused to pay the charges 
in connection with the goods, as they were not the owners. The 
plaintiffs afterwards did take the goods ; but they can not reason- 
ably contend that the defendants held the goods for them during 
the time that intervened between their refusal to accept and the 
final acceptance ; it is fornegligence during that time that the ac- 
tion is brought. ; 

BLACKBURN, J.—I am of opinion that this rule must be dis- 
charged. When the company received the goods they took them 
with the liability of carriers, which, except so far as it is qualified, 
may be said to be that of insurers. When the goods had arrived 
at their destination, and notice had been given of their arrival to 
the consignees, then I think the defendants ceased to be under the 
liability of carriers, and became bailees. There have been sev- 
eral cases where the question has been discussed whether the lia- 
bility of the carrier, after the arrival of the goods, and before de- 
livery to the consignee, remains that of a carrier, or is changed 
into that of a warehouseman. The question is fully considered in 
the cases of Bourne v. Gatliffe, 4 Bing. N. C. 314, Ex. Ch. 3 M. & 
G. 643, in H. L. 11 Cl. & F. 45, and Cairns v. Robins, 8 M. & W. 
258, and it has been decided that until the lapse of a reasonable 
time for the removal of the goods, the liability as of a carrier still 
continues. There is no case in support of the proposition, that 
because the consignee is in fault by delaying to remove the goods, 
therefore the carrier or bailee held the goods at the risk of the 


owner only. It may be laid down generally that he holds them 
as bailee, and as such is responsible to the owner of the goods, 
whoever he may be, and he is bound, therefore, to take ordinary 
care of them. Mr. Herschell took two points, and I will deal with 
the second one first. He contended that, inasmuch as the plain- 
tiff disclaimed the goods, and told the company that they held 
them, not for him, but for the consignor, though afterwards he 
found out his mistake and took the goods, yet he can not sue for 
"the injuries that happened to the goods between the time of his 
saying the goods were not his, and his discovering his mistake. I 
can not see that the obligation of the defendants was released 
during that time, for the plaintiff, as owner of the goods, even 
though he did say he was not the owner, on discovering his mis- 
take is entitled to say to the defendants, ‘‘ You ought to have taken 
ordinary care of the goods, and, not having done so, are respon- 
sible to me for the damage the goods have sustained.’’ No doubt 
in some cases the goods would be damaged by mere lapse of time, 
fruit for instance, and other articles. Such damage being caused 
by delay on the part of the owner would be at his risk, and he 
must suffer. But in the present case the goods were not perish- 
able, and if they had been properly taken care of, would have re- 
mained safe. They were not taken care of, and I think the plain- 
tiff is entitled to say whatever liability the defendants incurred, 
they incurred to him. : 

Mr. Herschell’s other point was, that the company got rid of 
this liability, by sending the plaintiff this notice. [The learned 
judge read the notice.] No doubt the contention is right, that the 
notice having been brought to the attention of the plaintiff, he 
may be taken to have assented to the goods being held by the de- 
fendants, not as common carriers, but as warehousemen, and sub- 
ject to warehouse charges, but I think it is most unreasonable to 
ask us to construe the words “ at the owner’s sole risky’ as mean- 
ing that the defendants were under no liability, except that they 
must not convert the goods, or sell them, or steal them, and yet at 
the same time they were to be paid warehouse charges. We must 
construe the whole notice onthe principle /ortius contra proferen- 
tem ; the words ‘‘ at the owner’s sole risk,” can not be taken liter- 
ally. The defendants must be taken to have been holding the 
goods as warehousemen,-and not with the liability as before, of all 
but absolute insurers. 

In M’Cawley v. Furness Railway Company, 21 W.R. 140, L.R. 
8 Q. B. 57, the plaintiff, who was a drover, went gratis with cattle, 
on the understanding that he travelled at his own risk; this was 
the defence pleaded, and I think we came rightly to the conclu- 
sion, that the company were not responsible for any accident 
which happened to the plaintiff, through the negligence of their 
servants. The contract here, however, is not such as to admit of 
the construction put upon the contract in the case I have just re- 
ferred to, and I think this rule should be discharged. 

FIELD, J.—I am of the same opinion. The principal point in 
the case stands thus: The defendants were originally under a 
contract to carry these goods to Newchurch station, and, I take it, 
their duty was to do what they did do, viz., give notice to the con. 
signee of their arrival, and then it became the consignee’s duty 
to send for them within a reasonable time. During that reason- 
able time it might be a question whether the company held the 
goods as carriers or warehousemen. The defendants, however, 
adopted the usual course; they give notices of arrival, and say, 
“send for the goods,” and they say also at the same time, ‘if 
you do not send for them, we give you notice that we will no 
longer be liable for them as carriers, but only as warehousemen.” 
They were not bound to hold the goods as carriers, though they 
might have done so; it was for them to determine under what 
terms to hold them, and they did in point of fact, hold the goods 
on the terms of their own notice. Therefore, does it not come to 
a question as to what is the true construction of their notice ? Un- 
doubtedly, the words “‘ at owner's sole risk,” do create a difficulty 
in its construction, and I must confess I do not see what elemen 
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that expression provides for, looking at the exact nature and char- 
acter of a warehouseman’s liability. I am bound to look at the 
whole contract and read it altogether, and I find the words “at 
owner's sole risk"’ follow the words which describe in what way 
they choose to hold the goods, and they say, ‘“‘ We will not hold 
them any longer as carriers, but we will hold them under the 
character and definition of warehousemen, and for a warehouse- 
man’s duty, which is to take ordinary care of the goods, we will 
make you a warehouseman’s charge.”” Therefore, I can not help 
reading the words “ at owner's sole risk,’’ as not relieving them 
from a warehouseman’s liability of taking ordinary care of the 
goods. With regard to Mr. Herschell's second point, I also 
agree with my learned brother, and I think, therefore, that this 
rule should be discharged. 

Rule discharged. 

Attorneys for the plaintiffs, Milne, Riddle & Mellor, for Har- 
greaves &* Knowles, Newchurch. 

Attorneys for the defendants, Clarke, Woodcock & Ryland, for 
Grundy & Co., Manchester. 





Liability of Railroad Companies for Animals Killed 
at the Crossing of a Public Highway—Failure to 
give Signals. 


THE QUINCY, ALTON AND ST. LOUIS RAILROAD COM- 
PANY v. JOBST H. WELLHCENER.* 


Supreme Court of Illinois, Fanuary, Term, 1874. 


Hon. SIDNEY BREESE, Chief Justice. 
Hon. PINCKNEY H. WALKER, 
‘* ALFRED M. CRAIG, 
** JOHN SCHOLFIELD, pe : 
“~ Joun M. Scort, ssociate Justices. 
ei — R. SHELDON, 
" ILLIAM K. MCALLISTER. 

1. Practice—New Trial—Verdict against Weight of the Evidence.—Where 
the verdict is manifestly against the weight of the evidence, a judgment thereon will 
be reversed and a new trial granted. 

2, Railroads—Liability for Animals injured at Public Road Crossings.—A 
railroad company can only be held liable for animals killed on a public road crossing, 
where its employees have been guilty of negligence or willful misconduct in the manage- 
ment of the train. . 








Negligence—Failure to give Signals.—It is not enough to 
create a liability for stock killed at a crossing by a railroad train, to prove that 
the bell was not rung or the whistle sounded. It must be made to appear, by facts and 
circumstances proven, that the accident was caused by reason of such neglect. 


3. Evidence.—Positive evidence is entitled to more weight, other things being equal, 
than negative evidence. The evidence of one who does recollect that a given act was 
performed is usually entitled to more weight than the evidence of one who does not 
recollect. 


Appeal from the Adams Circuit Court. 


Mr. JusTICE Scott delivered the opinion of the court. 

This action was to recover the value of a cow killed by the en- 
gine and cars on appellants road. It is admitted it was killed on 
a crossing of a highway over the railroad track between the cat- 
tle guards. No question is raised that appellant had not properly 
fenced its road and constructed good and sufficient cattle guards 
at the crossing where the accident occured. It is contended, the 
company is liable 6n account of the negligence of its employees 
in charge of the train in failing to ring the bell or sound the whis- 
tle before reaching the crossing, and in running the train at an in- 
creased rate of speed. 

We are always reluctant to disturb the finding of a jury, and, 
especially where the amount involved in the controversy is trifling, 
but the verdict in this case is so manifestly against the weight of 
the evidence, we are constrained to reverse the judgment ren- 
dered thereon. 

There is no pretence, that the company can be held liable for stock 





*For the report of this case and the valuable note appended to it, we are in- 
debted to M, A. Low, Esq., of Gallatin Mo. 


killed on a public road-crossing, unless the employees have been « 
guilty of negligence or willful misconduct in the management of 
the train. ° 

The cow was killed in the dusk of the evening. There is nota 
particle of evidence, showing or even tending to show the engine 
driver saw or could have seen her on the track in time to have 
stopped the train and avoid the collision. 

This case, in its facts, is totally unlike the case of the C. & N. W. 
R. R. Co. v. Barrie, 55 Ill. 227; cited by council, and is not an 
Authority in point. There it was positively proven the cattle on the 
track were seen, or at least could have been by the engine driver 
in ample time to have stopped his train, but this record contains 
no such evidence. 

This court has repeatedly decided it is not enough to create a 
liability for stock killed by a railroad train, to prove the bell was 
not rung or the whistle sounded. It must be made to appear, by 
facts and circumstances proven, that the accident was caused by 
“‘reason of such neglect.” C. B. & Q.R.R.Co. v. McKean, 
4o Ill, 218. 

The burden of proving negligence rests on the party alleging it. 
This record contains no reliable evidence that the servants of the 
company in charge of the train were guilty of any negligence what- 
ever. 

The appellee called but two witnesses on the point whether the 
bell wasrung. One of them, Mary Meekamp, states she was stand- 
ing about one hundred and fifty steps from the crossing when the 
train passed, but cannot tell whether the bell was rung before reach- 
ing the crossing. She thinks it was not rung, but says on cross-ex- 
amination, that she does not remember whether she paid any at- 
tention to it. The other witness was a colored man. He exhibits 
such a low grade of intelligence that very little reliance can be 
placed on his testimony. But he states he did not hear the bell 
ring; thinks it was not, and gives as reason for his belief, it always 
frightens his horse and that he was not frightened on that occa- 
sion, 

On the other hand the proof shows there was a bell on the en- 
gine, that was rung by steam. The engine driver and the fireman 
both testify they remember distinctly the fact a cow was killed on 
the crossing at Kirk’s Mill, and that the bell was rung, that it had 
been ringing for miles before reaching the crossing, and that it was 
not stopped until the train reached the depot at Quincy. Being 
rung by steam it was kept ringing continuously while the train was 
in motion. Both witnesses testify to this fact. With what pro- 
priety can it be said, this positive testimony is overcome by the 
negative recollection of appellee’s witnesses ? 

The most favorable view that could possibly be taken would be 
to say the evidence is equally balanced. In that event the law is 
for the defendant and no recovery could be had. But this would 
be an unfair view to take. It greatly preponderates in favor of 
appellant. 

There is no warrant in the evidence for saying the train was run 
at an unusual rate of speed. The testimony offered to prove that 
fact is not of such a character as to make any impression on the 
mind. 

The judgment must be reversed. 

JUDGMENT REVERSED. 


NoTE.—In Owens v. Han. & St. Jo. R. R. Co., 58 Mo. 386--392, it was said : 


 “‘ The evidence was conflicting as to whether the whistle was sounded as the 


statute requires or not, and it was proper to submit that question of fact to 
the jury; and if it was found by the jury that the bell had not been rung, nor 
the whistle sounded, as the law requires, that was sufficient of itself to create 
a liability on the part of the defendant.” 

The court excluded evidence offered by defendant to prove “ that from the 
condition and disposition of the cattle at the time of the killing, they would not 
have been apt to have run from the road from the mere noise occasioned by the 
ringing of a bell or the sounding or blowing of a steam whistle,’ The su- 
preme court said this evidence was ‘‘ wholly irrelevant and immaterial as ap- 
plicable to any issue in the case, and was therefore properly excluded.” There 





was no attempt to show that the neglect to ring the bell caused the injury. 
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» 
But the instructions given the jury on behalf of the plaintiff required them to 
find that the neglect to give the signals caused the injury. 

In Stoneman v. A. & P. R. R. Co., 58 Mo. 503, the judgment was reversed 
The court below failed to submit to the jury the question whether the neglec 
to give the signals caused the accident. The evidence is not stated in the 
opinion, but from the reference to Howenstein v. P. R. R. Co., 55 Mo. 33, 
it is probable that there was no evidence tending to show any connection be- 
tween the negligence of the defendant's employees and the accident. In this 
last case the judgment was found upon an agreed state of facts, in which it was 
admitted that the signals were not given, but the agreement did not admit any 
connection between that omission of duty and the accident to plaintiff's ani- 
mal, and as the court in such a case could not infer other facts than those ad- 
mitted, the judgment for the plaintiff must have been given upon the ground, 
that as a matter of law the failure to ring the bell or sound the whistle ren- 
dered the defendant liable, and such seems to be the view taken of it by the 
supreme court. In delivering the opinion of the court in this case, Vories, J. 
said: “It is insisted that the first declaration of law made by the court was 
improper, as the court omitted to declare therein that the negligence of the 
defendant must have caused the injury, in order to make the defendant liable. 
* * * #* * But Ido not think that position iscorrect. * * * # # 
It is presumed that by the timely warning provided, persons and stock passing on 
the highway will escape from the railroad and prevent a collision and the con- 
sequent damages resulting therefrom.” 

Judge Napton is clearly in error when he says that this last case does not 
announce any different doctrine from that laid down in Stoneman v. The A. 
& P. R. R. Co., supra. 

A correspondent of the JOURNAL over the signature of ‘‘ H.”’ recently called 
attention to a conflict between the Stoneman and the Owens cases, supra, 
but the conflict is more apparent than real, and is mostly confined to the syl- 
labi. The real conflict is between the Stoneman and Howenstein cases 

The decisions of our court on this question are sadly in need of reconstruc- 
tion. The Stoneman case holds the queer doctrine that the failure to give the 
signals does not, as a matter of law, make the defendant liable for an animal 
killed at a crossing, but that it does as a matter of fact. The same facts 
must, necessarily, when given in evidence, tend to prove the same thing. If the 
mere killing of animals at a crossing without giving the required signals, without 
evidence of other facts and circumstances, is sufficient in one case to show tha; 
the failure to give the signals caused the injury, it ought to be sufficient in all 
cases, Otherwise the rights and liabilities of the parties would depend wholly 
upon the whim of the jury, or the mood of the court. 

The Supreme Court of Illinois has at last, we think, settled on the only rea- 
sonable rule in such cases. The decisions in that state have been even more 
conflicting and wavering than in Missouri. ‘ 

In Ill. Cent. R. R. Co. v. Phelps, 29 Ill. 447, Walker, J., in delivering the 
opinion of the court, said: ‘‘ It must be inferred that a failure to ring the bell 
or sound the whistle at the street crossing did not produce the injury, unless 
by doing soit would have prevented the animal from attempting to cross the 
road asit did. And as one of the witnesses stated, no person could tell what 
a horse would have doue if the bell had been rung or the whistle had been 
sounded. We think there was a total failure of evidence, to prove, or evidence 
even tending to prove, that the injury was the result of the failure.” 

The same judge delivering the opinion in Great Western R, R. Co. v. Geddes, 
33 Ill. 304, said: ‘In this case the jury have found that the animal waskilled 
by reason of a failure to perform thisduty. This, like other questions of fact 
was for their determination, and we are not prepared to say that such was not 
the case. _. * * * # * * In this appel- 
lant’s failure to do what was expressly required by the statute, and while run- 


ning the train, and with their engines, the animal was killed when they were in |" 


gross neglect of duty. Andit must be held to create a liability for this injury.” 
And to the same effect see St. L. J. & C. R. R. Co. v. Terhune, 50 Il. 151. 

In C. B.& Q. R. R.Co., 64 Ill. 514, it was said: ‘‘ While it is true that it 
is negligence in the servants of the company to omit to ring the bell or sound 
a whistle, when approaching a public crossing, yet the company is not neces_ 
sarily liable for every accident that may occur where they omit this duty. It 
is only where the injury happens by reason of such neglect that the company 
may be held liable, and such is the plain meaning of the statute on this sub_ 
ject. It was said by this court in The Chicago and Rock Island Railroad Com_ 
pany v. McKean, 4o III. 218, that the mere omission to ring a bell or sound 
a whistle will not, ex se, render the company liable. It must appear from 
facts and circumstances, at least, that the injury was occasioned by reason of 
such neglect. How this may be shown, cannot be stated in any general rule. 
It may sometimes be made to appear by showing that the party injured was 
himself in the exercise of due care and caution. When a person knows he is 
approaching a railroad crossing, by showing, if it is possible to do so, that he 
observed the usual and proper precaution, by looking in either direction and 
watching for the usual signals of danger before attempting to cross,” 





In C, & A, R. R. Co., 63 Ill. 122, the judgment was reversed because the 
court below had instructed the jury that the burden of proof was upon the defend- 
ant to show that the injury to the animal could not have been averted by giving 
the signals. It was held that under the circumstances of the case it should 
have been left to the jury to determine whether the omission to give the sig= 
nals caused the injury. 

In Steves v. The O. & S, R. R. Co., 18 N. Y. 422; it was held that the ef- 
fect of the statute requiring signals at a crossing superadds a duty upon the 
company, the disregard of which would impose no greater or other liability 
than would follow from the neglect of a common law duty in respect to care in 
running a train. And so it was held inG. & C. U. R. R. Co., 13 Ill. 548; 
and in Artz v. The C. R. I. & P. R. R. Co., 34 Iowa, 153. 

Positive evidence that the signals were given, is entitled to more weight 
than the negative evidence of one who testifies that he did not hear them. 
C. B. & Q. R. R. Co. v. Stumpf, 55 Ill. 367; Chicago,, etc. R. R. Co. v. Still, 
19 Ill. 499; Seibert v. Erie R. R. Co.,49 Barb. 583; Stitt v. Huidekopers, 17 
Wall. 384. 

The latest reported decision of the New York Court of Appeals on this 
question is Coist v. The Erie Railw. Co., 58 N. Y. 637. The plaintiff's testi- 
mony tendered to show that it was most probable that the fire was caused by 
sparks from defendant's engines ; the defendant's evidence tendered to support 
that theory. Plaintiff was allowed under objections to show that defendant's 
engines, passing along the railroad, on other occasions emitted sparks and 
coals, which fell further from the tract than plaintiff's barn, when the fire oc- 
curred, He/d, that the evidence was properly admitted, and that to render 
such evidence admissible, it is not necessary that plaintiff's preliminary evi- 
dence should exclude all possibility of another origin, or that it should be un- 
disputed. M. A. L. 





Injunction — Good-will — Contracts in Restraint of 
Trade. 


HARKINSON’S APPEAL.* 
Supreme Court of Pennsylvania, May so, 1875. 


Mrs. Harkinson sold her confectionery and its good-will, and covenanted not to engag? 
either directly or indirectly in the same business within the twenty-second ward for a pe- 
riod of ten years, but to endeavor to promote the business interests of her vendee. Subse- 
quently, the vendor erected another confectionery within the ward, placed the name 
Harkinson over the door, and put her son in possession to prosecute the business 
in his own behalf. He/d (reversing the judgment of the court below), that, the breach 
of the covenant being doubtful, and no substantial injury being shown by the coven- 
antee, an injunction would not lie against Mrs. Harkinson to restrain her from letting 
her house for the purpose specified. 


Certiorari to the Common Pleas of Philadelphia County. 

This was an appeal from a final decree of the court below, en- 
joining Elizabeth Harkinson from permitting certaip described 
premises in the twenty-second ward, to be used for the purpose 
of carrying on the business of a bakery or confectionery, for a 
period of ten years. 

The case was heard below on exceptions to the report of a Master 
(George Junkin), who had heard the case on bill, answer, and 
proof, and reported the form of a decree restraining the defendant, 
Harkinson, from carrying on the business. The defendant, Har- 
kinson then appealed, assigning as error the granting of the 
injunction. The bill and answer raised no serious controversy as 
to the material facts involved, which are all succinctly stated in the 
opinion of the supreme court (z#/ra). 

Chas. S. Pancoast, for the appellant. 

1. The covenantor has not violated her agreement. The term 
“indirectly”’ in the agreement can not, by implication, restrict 
the covenantor from aiding her children in the prosecution of the 
same business. Midland Railway v. London and N. W., L. Rep. 
2 Eq. 524. 

An agreement in restraint of trade must be limited to the per- 
son of the covenantor, and can not be extended to his property. 
1 Sm. Lead. Cas., pt. 2, 659; Horner v. Graves, 7 Bing. 743; Mor- 
ris Runn v. Barclay, 18 P. F. Smith, 173; Gompers v. Rochester, 
6 P. F. Smith, 194. 

2. The right to an injunction is not ex debito justitie, like an 


*From the report in ‘‘ Weekly Notes of Cases "’ (Philia.:; Kay & Bro.) 
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action for damages at law. Wood v. Sutcliffe, 2 Sim. N. S. 
42 Eng. Ch. Rep. 163; Mayor v. Comm., 7 Barr, 365; Gray 
v. Ohio and Pa. R. R. Co., 1 Gr. 412; Richards’ Appeal, 7 P. F. 
Smith, 113; McClurg’s Appeal, 8 P. F. Smith, 51. 

There must be an express covenant and an uncontroverted 
mischief arising from the breach of it. Clark’s Appeal, 12 S. M. 
450; Brown v. Newall, 2 My. & Cr. 570; Bonaparte v. Camden R. 
R., 1 Bald. Cir. C. 218; Story’s Eq , 3 959 4, note 5. 

The injunction asked for would be mandatory. Audenried v. 
Phila. and Reading R. R., 18 Sm. 370. 

It would affect the rights of one nota party to this suit. Sey- 
mour v. McDonald, 4 Sand. Ch. Rep. 502; Barret v. Blagrave, 5 
Ves. 555. 

The inconvenience of enforcing a covenant by injunction is a 
good reason for withholding it. Collins v. Plumb, 16 Ves. 454, 
(S. C.) 22 Eng. Ch. 52; Dietrichsen v. Cabburn, 2 Phil. 52; Lum- 
ley v. Wagner, 1 De Gex, M. & G. 620; Taylor v. Partington, 7 
De Gex, M. & G. 328; South Wales R. R. v. Wythes, 5 De Gex, 
M. & G. 480; Hooper v. Brodrick, 11 Sim. 47. 

F. G. Fohnson, contra. 

1. The covenantor has violated her agreement “ indirectly” 
by sustaining a rival establishment. Perkins v. Lyman, 9 Mass. 
522. 

2. A mandatory injunction may be granted upon final decree. 
Kerr on Inj. 23 60, 61; 2 Red on Rail. 356; Sears v. Boston, 16 
Pick. 357; Hilliard on Inj. 22 5, 6, 7; Audenried v. Read. R. R., 
18 P. F. Smith, 370; Gale v. Abbot, 8 Jurist., N. S. 987. 

Damages will be presumed from breach of covenant. Attorney- 
General v. Railway Cos., L. R. 3 Ch. Ap. 104. 

The Court.—Mercur, J.—The first question which arises in 
this case is this—Has the appellant violated her agreement not to 
engage, either directly or indirectly, in that business, the good-will 
of which she sold to the appellee ? 

Her husband had owned and carried on a bakery and confec- 
tionery in the twenty-second ward in the city of Philadelphia. 
He devised most of his estate to the appellant absolutely, ap- 
pointed her his sole executrix, and died,leaving six children. She 
continued the business for a time, and then sold to the appellee the 
establishment, together with the good-will of the business, for a 
gross sum, in 1868. At the same time she agreed not to engage 
in the same business, directly or indirectly, within the limits of the 
said ward, at any time within ten years from the date of said sale ; 
but by her advice and counsel she would endeavor to encourage 
and promote the business interest of her vendee. During the life 
of her husband he had furnished one of their sons a few thousand 
dollars, with which he had entered into business. After the death 
of her husband the appellant had furnished the same son several 
thousand more. She had also furnished a second son with an 
amount somewhat larger to start him in business. In each case 
no obligation was demanded or given, nor had any of the money 
or interest thereon been repaid, nor does it appear that there was 
any distinct agreement of any kind for its return. 

In 1875 appellant purchased a lot at Chestnut Hill, within the 
said ward, near the county line, but four miles from the establish- 
ment sold to the appellee. On it she built and fitted up a house, 
and the other appliances suitable for a bakery and confectionery. 
The general plan of the house and its appliances were arranged 
by a third son, David, and both he and his mother took an active 
part in superintending the erecting and completion of the estab- 
lishment. Having put over the door the name “ Harkinson,” 
she gave to her son the possession of the establishment. He took 
out a license as a retail dealer, and had continued to carry on the 
business down to the time of the hearing before the Master. The 
Master found and reported that ‘‘the whole evidence shows that 
Mrs. Harkinson did what she had done in pursuance of a plan 
pursued towards her other children, and which seems to have been 
understood and been acquiesced in by all of them.” 

There appears to have been no specific binding agreement be- 


tween David and the appellant, but an understanding that after 
he should be thoroughly established in business he should pay her 
interest on the sum advanced ; and, in case of her death, the prop- 
erty was to be his; but if its value was more than his share of his 
father’s estate, he was to make payment to his brothers and sisters 
of the excess. He thus took and held the possession subject 
to an equitable adjustment with his brothers and sisters, of its 
relative value on the death of his mother. He has paid no rent 
and no interest on the investment. Upon the whole evidence the 
Master reported ‘‘that the business carried on at the store in Chest- 
nut Hill has been and really is the business of David Harkinson ; 
and was and is not that of the defendant (below) ; and is managed 
and carried on by him on his own credit and with his own means, 
and not by her,’’ Nevertheless, the Master found that, by furnish- 
ing the means and fitting up the establishment for her son, by 
which he was enabled to engage in the business, the appellant had 
violated the true intent and spirit of her contract. The case of 
Perkins v. Lyman, 9 Mass. 522, goes far towards sustaining that 
conclusion. Yet that case is distinguishable from the present 
in this: there, with an intent to violate his contract, with an intent 
to engage in the business from which he was excluded, he fitted 
up and owned a vessel for such a voyage. His design was to be in- 
terested in the business; thus throwing his knowledge, skill, and 
experience into competition with one, in violation of his agreement, 
In the present case the appellant did not erect or purpose the es- 
tablishment with any intention that she would engage in the busi- 
ness, or be in any manner interested therein. In furtherance of 
her plan for aiding her children, she had substantially advanced to 
him his supposed share in her estate. It was invested in that par- 
jticular for his benefit, and not hers. The effect was the same as if 
she had given or loaned to him money, with a knowledge that he 
intended so to use it. It is certainly going very far to say that, by 
the general terms used in this agreement, a parent has covenanted 
to control the business of her son by withholding from him his 
share in her estate. Without deciding adversely to the conclusion 
of the master and court on this point, we think the case is not free 
from doubt. 

Does the appellee present a case which should move a chancel- 
lor to enjoin the appellant against permitting the premises to be 
used in carrying on the business in which her son is engaged? Is 
it a violation of such a character and to such an extent as to jus- 
tify this specific remedy? We have clearly shown that the appel- 
lant personally is nowise engaged or interested in the business, 
otherwise than by the Master’s assumed indirectness. So there is 
no occasion to enjoin her against doing what she has not done, and 
does not propose to do. Shall she turn her son out or enjoin him 
against pursuing his business? An attempt to do either might not 
be entirely successful. 

It must be borne in mind that agreements in restraint of trade 
generally are void. To give validity to them they must be limited 
in point of time or partial in their operation, and be supported 
by a sufficient consideration. Gompers v. Rochester, 6 P. F. 
Smith, 194. Whena court of equity is called upon to enjoin a 
person against the free exercise of a trade, the violation of the 
agreement ought not to be doubtful. Hence, a merchant who, 
upon selling his stock in trade and business, covenants not to 
carry on the same business at the same place or within certain 
limits surrounding, and who thereupon gives up his place of busi- 
ness, will not be enjoined from afterwards soliciting and procur- 
ing orders within the specified territory, the question of whether this 
constitutes a breach of the covenant being regarded as too doubt- 
ful to warrant an injunction without bringing an action. High on 
Inj. 74; Turner v. Evans, 2 De Gex, M. & G.740. So when 
one undertakes the management of the business of a chemist, cov- 
enanting against carrying on the same business in his own name 
and for his own benefit, or in the name and for the benefit of any 





other person within a certain radius, under a specified penalty 
named by bond, and he afterwards solicits orders for another 
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chemist within the limits specified, the effect of such conduct upon 
the covenant in question is regarded as too doubtful to warrant a 
preliminary injunction. High on Inj., supra; Clark v. Watkins, 
9 Jur. N.S. 142. If, however, one agrees not to set up, or follow, 
or practise a particular business, and then acts as an assistant or 
manager in the business for another person, it is a violation of his 
covenant. Dales v. Weaber, 18 Week. Rep. 993. Insuch a case 
his covenant not only excluded him from interest or profit in the 
business, but also from personal employment therein. Nor isa 
covenant against engaging in a certain trade or in any matter 
pertaining thereto, within a certain district, regarded as violated 
by loaning money to one engaged in such business, the loan be- 
ing secured by mortgage on the business premises, even though 
the covenantor may know that the mortgagor’s only means of re- 
paying the money is out of the profits of the business. High on 
Inj., sefra; Bird v. Lake, 1 Hem. and Mil. 538. ‘‘ There is no 
power,” said Mr. Justice Baldwin, in Bonaparte v. Camden and 
Amboy R. R. Co. (1 Bald. C. C. R. 218), ‘“‘the exercise of which 
is more delicate, which requires greater caution, deliberation, and 
sound discretion, or is more dangerous in a doubtful case than 
the issuing of an injunction. It is the strong arm of equity that 
never ought to be extended unless to cases of great injury, where 
courts of law can not afford an adequate or commensurate remedy 
in damages.” It ought, therefore, to be guarded with extreme 
caution, and applied only in very clear cases. Story Eq. Juris. 2 
g09, b. Certainty is an essential element in the contract whose 
enforcement is sought by injunction, and where a covenant is un- 
certain in its provisions, no injunction will be allowed. High on 
Inj., 720. So, too, itis usurlly requisite that the party aggrieved 
should show some appreciable damage, asthe result of the breach 
of covenant, which he seeks to restain. Ibid. Where damages 
will compensate either the benefit derived or the loss suffered, 
equity will not interfere. So, where either party may suffer by the 
granting or withholding an injunction, the rule in equity requires 
the court to balance the inconveniences likely to be suffered by 
the respective parties, by means of the action of the court, and to 
grant or withhold the injunction according to a sound discretion. 
Ibid.; Richard’s Appeal, 7 P. F. Smith, 105. A court of equity 
will not interfere if the damage is slight and the nuisance of a 
temporary character, so that damages at law would furnish an en- 
tire and adequate remedy. Bisph. Eq., 2440. It was said in But- 
ler v. Buelison (16 Vt. 176), ‘‘when there is an express covenant 
and an uncontroverted mischief arising from the breach of it, equity 
will grant an injunction to restrain the breach.” In Clark’s Ap- 
peal (12 P. F. Smith, 447) Mr. Chief Justice Thompson said, ‘‘ In- 
junction is a remedy in equity to restrain or prevent such acts of 
wrong as would, if done, result in irreparable injury to the prop- 
erty ofthe complainant. No decree should ever be made to be 
followed by writ of injunction unless this element be clearly es- 
tablished.”” There should be some irreparable injury, either com- 
mitted or threatened, to justify an injunction. In McClurg’s Ap- 
peal (8 P. F. Smith, 51), the question of injury sustained is not 
distinctly presented in the report of the case. Yet, in the opinion 
of Mr. Justice Sharswood, he clearly assumes it to exist, and cites 
with approbation the case of Butler v. Buelison, swfra. 

The appellant denies in her answer that she has encouraged 
and promoted the business of others with the intent and effect of 
injuring complainant; on the contrary, she alleges and avers that 
she has advised and encouraged the old customers of her place to 
continue their custom, and has endeavored to remove objections 
on their part to purchasing of the appellee. The Master has found 
‘there was no proof of any special damage suffered by plaintiff 
(below) by reason of the opening of this bakery and confectionery 
establishment at Chestnut Hill, or that customers had left him and 
gone there.’ The Master does not find that this establishment 
will be any more injurious to the appellee in the future than it has 
been in the past. The proof, then, not only fails to show irrepara- 
ble injury to the property of the apellee which cannot be com- 





pensated in damages, but shows that no appreciable damage has 
been done to, or suffered by him. 

It is not the province of courts to decide abstract questions ; but 
to determine relative rights, and to redress relative wrongs ac- 
cording to the rules of law and equity. The complainant here rests 
on an alleged violation of a contract. The fact of a violation is 
not free from doubt. The appellee has not sustained, nor has he 
reason to fear any substantial injury to his property. Under all 
the circumstances it is not a case that now calls for the exercise 
of the high power invoked. We think the learned judge erred in 
adopting the conclusion of the Master, and in decreeing accord- 
ingly. 

Decree reversed, and bill dismissed at the cost of the appellee. 





Discharge of Sureties on Tax Collector’s Bond by 
Legislature extending Time of Settlement. 


WM. JOHNSON £7 AL. v. NEWTON HACKER £7 AL, 
Supreme Court of Tennessee, October 22, 1874. 


Hon. A.O. P. NIcHOLSON, Chief Justice. 
“ jes. B. | 
‘© Joun L. T. SNEED, 
“ Tuos. J. FREEMAN, } Associate Justices. 
“Rost. M'FARLAND, | 
‘* P. TURNEY, 


1. Release of Sureties by giving time to Collector — Special Act.—A 
special act of the legislature, giving time to a particular tax collector to collect an ac- 
count for the taxes, operates to release his sureties. 

2. Same—Jurisdiction in Equity.— The exemption of the state from suit not 
being insisted on in this case, it was held that the objection that the proper remedy was 


at law, was not well taken. 


Bill in the Chancery Court at Greenville, to enjoin N. J. 
Hacker, District Attorney, and E. R. Pennebaker, Comptroller, 
from prosecuting a motion in the circuit court, against com- 
plainants as sureties of David Fry, Tax Collector, in the name of 
the state of Tennessee. David Fry was joint defendant in the bill, 
Hacker, as district attorney, demurred for himself and co-defend- 
ant, Pennebaker, and for cause of demurrer showed— 

1. There is no equity on the face of complainants’ bill. 

2. They have a full and complete remedy at law. 

3. Code, 2807, authorizing suits to be brought against the state, 
has been repealed, and there is no law empowering parties to sue 
the state. 

4. Officers of the state can not be sued in their representative 
capacity, thereby to effect indirectly what can not be done directly. 

5. If the object is to sue the state, the state should have been 
made a party defendant. 

The demurrer being disallowed, February Term, 1872, Attor- 
ney-General Hacker appealed, and the cause came on for hearing 
at September term, 1872, and was argued by A¢torney-General 
Heiskell, for defendants, and Messrs. Pettibone & Robinson and 
W. P. Gillenwaters and R. M. Barton, for complainants, 

On the 22d of October, 1872, NICHOLSON, C. J., delivered the 
opinion of the court as follows: 

Complainants were sureties of David Fry on his bond as collec- 
tor of taxes for the state, in Greene county. The bond was exe- 
cuted on the 3d of July, 1865, payable to the state, in the penalty 
of $50,000. The district atturney, Newton Hacker, gave notice 
that he would apply to the Circuit Court of Greene County, by 
motion, for judgment against Fry and complainants as his sure- 
ties, for the amount of the state taxes by Fry collected and not 
paid over according to law. 

Thereupon, complainants filed their bill, in which they allege 
that, on the 23d of April, 1866, the legislature of the state passed 
an act by which “‘ David Fry, late tax collector for Greene county, 
was allowed the further time of six months, from the passage of 
the law, to collect and account for his liabilities as such collector.” 
They state that this act was passed without their consent or knowl- 
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edge. By reason of the indulgence so given to their principal, 
complainants insist that they are released from liability on the 
bond. 

To this bill Newton Hacker, district attorney, and E. R. Penne- 
baker, comptroller of the state, were made defendants. They 
demurred to the bill, and upon the overruling of their demurrer, 
they have appealed. 

It is the well settled law, that a contract by a creditor to give 
time to a principal, without the consent of the surety, releases the 
surety. But the question here is, whether an act of the legisla- 
ture giving time to a debtor of the state, will operate as a release 
of the surety of the debtor? The principle upon which the surety 
is released is thus stated by Chancellor Kent: 

“The surety is entitled to pay the debt when it becomes due, or 
he may call upon the creditor, by the aid of this court, to enforce 
his demand against the principal debtor. On paying the debt, he 
is entitled to the creditor's place by substitution ; and if the cred- 
itor, by agreement with the principal debtor, without the surety’s 
consent, has disabled himself from suing, when he would other- 
wise have been entitled to sue under the original contract, or has 
deprived the surety, on his paying the debt, from having immedi- 
ate recourse to his principal, the contract is varied to his prejudice, 
and he is consequently discharged.” 

And in The United States v. Simpson, 2 Penn. 437, Chief 
Justice Gibson further illustrated the principle, as follows: He 
says, ‘‘thata loss from indulgence, which is purely permissive, 
will discharge a surety, is unsupported by authority, and in contra 
diction of the most obvious principles of justice ; such a loss being 
attributable to the surety’s own negligence in omitting to warn the 
creditor to proceed, without which he may not know that a loss is 
impending.” He adds: “Actual detriment is not the criterion, 
or a material ingredient. If. the creditor has disabled himself, the 
surety is ipso facto discharged; if he has not, no eventual loss 
from mere delay will produce that effect ”’ 

It follows, that if the state was disabled by the act of April, 
1866, from suing the collector, the sureties, ipso facto, were dis- 
charged, and that without any enquiry whether actual detriment 
to them resulted or not. 

The case, then, must turn upon the enquiry, Was the state dis- 
abled from suing by the action of the legislature in granting six 
months’ time to the collector ? 

It is not denied by the Attorney-General that the legislature had 
the constitutional power to grant time to the collector by the en- 
actment of the private statute in question, nor that that act had all 
the obligatory force of law in suspending the authority of the agents 
of the state to proceed to enforce the debt against Fry. It is clear 
that if the comptroller had directed the district atttorney to move 
against the collector for judgment for the amount due, during the 
time the act was in force, the existence of the act would have 
been a successful defence to the motion. It is only through these 
agents that the state could proceed to enforce her demand. It 
follows that, as soon as the act was passed, and while it remained 
in force, the state, through the valid action of the legislature, dis- 
abled herself from suing. But the Attorney-General insists, that 
although the agents of the state are bound by the act,”“and could 
not proceed to enforce collection, yet that the right2of the state to 
proceed is not gone or suspended. To state the argument in the 
language of the Attorney-General: ‘‘ Now, the legislature, without 
consideration, has given time as an indulgence. The officers of 
the state, its attorneys, are bound, but is the right of the state, 
gone or suspended? Could the legislature repeal the act and re- 
tract at will? If they could, then the remedy is not gone from 
the state ; but the right of its agents is suspended, so long as the 
state chooses to stand by the voluntary and gratuitous promise. 
The surety, then, is substituted to a right, not suspended, but in 
force, only awaiting the pleasure of the state, at any moment, to 
aithdraw the indulgence. The right of the surety, to which he is 





substituted, is a perfect right in full force, which he may, at any 
moment, proceed upon, though the offiers of the state can not.” 

It may readily be conceded that the act in question was not 
passed upon such a consideration as would constitute it a contract, 
or vest in the collector a right which would prevent the legislature 
from repealing it. _We are to presume that the legislature enacted 
this statute upon the consideration of the public good, and there- 
fore that, upon the same consideration, they had the right to re- 
peal this, just as they can any other act resting on the same con- 
sideration. But from the moment of its passage it is the law that 
binds and governs, not only the officers of the state, but all the 
people and every department of the state, and it so continues to 
be obligatory until the legislature chooses to repeal it. It is true, 
therefore, that the state retains the right, through the law-making 
department of the government, to repeal the act, and, .so far as the 
collector is concerned, proceed to enforce collection before the ex- 
piration of the six months. 

But does it follow, that because the legislature retains the right 
to repeal the act, therefore, while the act is in force the sureties 
are substituted to a perfect right, in full force, which they may at 
any moment proceed upon, though the officers of the state can 
not? What is the right to which the sureties are substituted ? 
Clearly it is the right to come into a court of chancery and require 
the creditor to enforce his right to collection cf the debt. If the 
creditor was a private individual who had given time to his debtor 
without consideration, the right of substitution could he readily ex- 
ercised. But here the state is the creditor, and'through the law- 
making department she has passed a law which disables all of her 
officers and agents, executive, ministerial and judicial, from en- 
forcing collection for six months. But she has reserved the right 
to repeal that law at any time; therefore, it is said, the right to en- 
force collection at any time is retained by the state. But the state 
can only enforce collection through its agents, and their hands are 
tied by a law which they dare not violate. Before the state, then, 
can exercise its right to enforce collection, the state, through its law- 
making department, must pass another law repealing the existing 
act. Is the surety substituted tothis right? Where isthe tribunal 
in which the right can be enforced? Where are the agents 
through whom the right can be enforced? They are all forbidden 
by the existing law to take any steps toward collection from the 
debtor. 

But, again, if the sureties are substituted to the right of the 
st ite to enforce collection, then they must have the right to re- 
quire the law-making department to pass an act repealing the ex- 
isting law, before the right of substitution can be made available. 
As long as the existing law stands, the right of the state to enforce 
collection is mere abstraction. It can not be maintained that the 
snbstitution of a surety to an abstract right like this, is the right of 
substitution which the law secures to a surety to indemnify him 
against losses. 

But this argument overlooks the important fact, that whenever 
the creditor by a binding act disables himself from suing his 
debtor, i/so facto, the surety is instantly released without any en- 
quiry as to the question of damage. Now, it is conceded that the 
act giving time to the collector was a valid, binding law from the 
time it was passed. From that moment the state disabled herself 
from suing, because she forbade all of her officers and agents to 
enforce collection. The immediate result was, that the sureties 
were as effectually discharged as if they had never signed the 
bond. The subsequent repeal of the act might remove the ob- 
stacle which stood in the way of the state suing the debtor, but it 
could not restore the right to sue the sureties which had been lost 
by the passage of the act. The reason upon which a surety is re- 
leased when the individual creditor, for a valid consideration gives 
time to his debtor, is that the contract stands in the way of his 
suing. An act of the legislature, though not based on such con- 
sideration as to make it a contract, has all the binding force and 
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effect of a contract until it is repealed. The only difference is that 
the individual creditor has no reserved right to abrogate his con- 
tract. The state has this reserved abstract right, but until 
this right is called into exercise, the act is as obligatory on the 
parties, and on all the officers and agents of the state, as if it 
had in it the elements of a contract. 

The exact question involved in this case was determined in two 
cases in Illinois—one of Davis v. The People, 1 Gilman, 409; the 
other, The People v. McHutton, 2 Gilman, 638. In both it was 
held that the giving of time to a tax-collector by an act of the leg- 
islature, was a release of his sureties. We concur in the correct 
ness of these decisions, and hold that in the present case, the de- 
murrer was properly overruled. The decree is affirmed, and the 
case remanded. 

The Attorney-General having applied for a rehearing, the follow 
ing opinion was delivered by the CHIEF JUSTICE, October 31, 1872: 

The application for a rehearing of this case is granted upon the 
ground that the court misunderstood the extent of the Attorney- 
General’s concession as to the constitutionality of the act of assem- 
bly granting indulgence to the collector Fry. Assuming that act 
to be constitutional as a law of the state, we have no doubt of the 
release of the surety. Butif that act is not entitled to the obliga- 
tory force of a law, then a different result may follow. As this 
question was not discussed, and as it is one of great public import- 
ance, we deem it proper to grant the rehearing asked for. 

The case having been again argued at the Special November 
Term, 1874, 

NICHOLSON, C. J., delivered the following opinion: 

Complainants are sureties of David Fry, as tax-collector for 
Greene county. On the 26th of April, 1866, the legislature passed 
an act allowing Fry the further time of six months to collect and 
account for the taxes. The question raised by the bill is, does this 
extension of time to the tax-collector release his sureties ? 

As between individuals, it is well settled that whenever the 
right of the principal to sue is for the time gone, so that if he sued, 
the principal debtor could set up the contract against him success- 
fully as a defence, then he can equally set up the defence against 
the surety claiming to be substituted tothe creditor's right. This 
makes it necessary that it should be a binding and obligatory con- 
tract, capable of being enforced. A mere gratuitous indulgence, 
or promise of indulgence, being mudum pactum, not capable of 
enforcement, has no such effect. g Yerg. 32; 3 Hum. 412. It is 
insisted that upon these principles the sureties of Fry were not re- 
leased by the extension of time given to him by the legislature, 
because the sureties had the right, notwithstanding the legislative 
act giving time, to pay the debt and sue the principal debtor. But 
could the sureties sue the principal successfully ? Would not the 
legislative act of indulgence preclude the sureties from collecting 
the debt from the principal debtor? This must depend upon the 
legal effect of the legislative act. If it has the force and effect to 
protect the principal debtor against suit by the state, then of course 
it would protect the principal debtor from suit by his sureties. The 
Attorney-General says that ‘‘ a private act to give indulgence to a 
state debtor is not in the nature of a partial law, but a mere busi- 
ness direction. Legislation of a general character, for the gov- 
ernment of the people, is essentially different from laws to admin- 
ister the revenue. The one must needs be general for the protec- 
tion of the people ; the other must needs be applied to the particu 
lar case, and be, in many instances, restricted to one case, one 
payment, etc.” And further: ‘“‘ Then a particular law giving in- 
dulgence must be construed as a law touching the officers of the 
state—those whom she has a right to control by partial laws—not 
to a particular man or men, whom she has no right to direct, ex- 
cept by general laws.’’ In another part of his argument the At- 
torney-General, after stating that the state is not bound by a volun- 
tary direction given to its officers, says: ‘It is only directory to 
the officers of the state. They are precluded from suit ; the sur- 
ety is. not.” We understand from all this that the Attorney-General 





concedes that the act giving time to Fry, may be valid as a busi- 
ness direction ; that it operates upon the officers of the state 
whose business itis to collect the revenue ; that these officers are 
precluded from suing by the act giving indulgence. But he insists 
that the state itself is not bound not to sue, and hence there was no 
suspension of its right. It results, if this argument is sound, that 
the legislature precluded the comptroller and attorney-general 
from suing Fry during the time of indulgence given, but yet his 
sureties were not thereby prevented from suing him, or compel- 
ling the state to sue him, notwithstanding the act giving time. It is 
scarcely necessary for us to say, that the sureties could not prose- 
cute a suit against the state to compel her to sue the principal 
debtor. This would be a violation of the familiar principle, that 
the sovereign can only be sued with his consent. Then, could the 
sureties pay the debt and sue the principal debtor? The legisla- 
ture had protected the principal debtor from suit, by forbidding 
the Comptroller and Attorney-General and Circuit Judge to enforce 
collection by suit. It is conceded by the Attorney-General, that 
this prohibition is binding on the officers of the state. The state 
operates alone through its officers. If their hands are tied by a 
valid legislative act, we are unable to understand how the sureties 
are to proceed to sue, and collect by suit from their principal 
debtor, a debt which the state has forbidden her own officers to 
coliect from him by suit. We understand that on the subject of 
revenue the sovereignity of the state is represented by the legis- 
islature, and a legislative act is passed which forbids the officers 
of the state to sue the debtor of the state. This operates necessa- 
rily to protect the debtor from suit, as well by the sureties as by the 
officers of the state. It is true the state, through the legislature, 
may repeal the act of indulgence, but until such repeal it is bind- 
rng, and the state isincapable of enforcing the debt, except through 
the repeal of the act by the legislature. Until such repeal, the 
suspension of the right to sue is complete, and the sureties can 
have no remedy, either against the state or the principal debtor. 

It follows that the legislative indulgence given to Fry, as it was 
not repealed, operated to discharge his sureties. It follows that 
the chancellor’s decree overruling the demurrer was correct, and 
it is affirmed with costs. The cause will be remanded. 

DEADERICK, FREEMAN, SNEED, and TURNEY concurred. 

McFARLAND, J., delivered the following dissenting opinion : 

This cause was determined at the September term, 1872, and an 
opinion rendered holding that the act of the Legislature passed on 
the 23d of April, 1866, enacting that David Fry, tax collector for 
Greene county, be allowed the further time of six months from 
the date of the act to collect and account for his liabilities as col- 
lector, operates to release the complainants, who were his sureties 
on his bond for the year 1865, they not having assented to such 
extension of time. Arehearing was ordered, as it was understood 
principally upon the question whether the act in question was in 
violation of any clause of the Constitution. The law seems to 
have been intended to operate in two respects—first, to allow Fry 
six months longer time to collect the taxes. This of itself would 
not seem necessarily to affect the rights of the sureties or of the 
state. He might be allowed to act as tax collector for six months 
longer time, upon the principle that the sheriff is allowed to act as 
sheriff, after his term of office has expired, for the purpose of 
winding up his business; but this without affecting his liability for 
his previous failure of duty. But this act also provides that he 
shall have the six months longer time to settle and account for his 
liabilities ; and this implies that the right of the state to proceed 
against him, under the law as it then stood, for his failure of duty 
—even his failure to pay over money then in his hands—was sus- 
pended during the six months ; and the question is, had the legis- 
lature the power to pass this law ? It is conceded that the legis- 
lature had the power, unless there be found an express restriction 
against itin the constitution. In the 8th clause of Art, XI. of the 
constitution are the following words: ‘‘ The legislature shall have 
no power to suspend any general law for the benefit of any par- 
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ticular individual, nor to pass any law for the benefit of individu- 
als inconsistent with the general laws of the land; nor to pass any 
law granting to any individual, or individuals, rights, privileges, 
or immunities or exemptions, other than such as may be by the 
same law extended to any member of the community who may be 
able to bring himself within the provisions of such law.” Then 
the follows a proviso in regard to corporations. As the law 
stood at the passage of this act, it applied equally to all tax col- 
lectors in the state, and they were required to account for and pay 
over money by them collected, or that ought to be by them col- 
lected, by the 31st way of December in each year, unless the tax 
books were not received in time, and then they were allowed a 
reasonable time thereafter ; and this was to be the tenor and effect 
of their bonds. It may be assumed that Fry, by his failure to set- 
tle and account for the taxes by the last day of December, had be- 
come liable to be proceeded against under the law as it then stood, 
and that this liability was then impending over him and his sure- 
ties ; thereupon, to meet thisemergency, this act was passed. It does 
not profess to alter or amend the general laws of the state as to tax 
collectors, but simply to extend the time as to David Fry from the 
31st day of December, 1865, until the 23d of October, 1866. It 
was an amendment of the general provisions of the previous laws, 
but applicable only to the one tax collector, and applicable only 
for this one term. This was not a general law. It was not in- 
tended to have any general effect. After effecting its purpose as to 
this one tax collector for the one term, it became a dead letter 
upon the statute book, and the previous general laws remained as 
before. What was this but suspending the general law for the 
benefit of David Fry? Taking the laws as a whole, including this 
act, it would read that all tax collectors shall settle their accounts 
and pay over the taxes by the 31st of December for each year; but 
this general law shall not operate as to David Fry, tax collector of 
Greene county, for the year 1865, and for that year he shall have 
until the 23d October, 1866. I am of opinion that this is in direct 
violation of the plain letter and spirit of the constitution. It can 
not escape notice that the effect of this law would be to allow Fry 
to keep the money already collected by him, and then actually in 
his hands, for six months longer time, without any reason or con- 
sideration for the indulgence; and, for all the legislature knew, 
or could be reasonably supposed to know, he had at that very time 
every dollar of the money in his hands. 

It is perhaps true that laws similar to this have been repeatedly 
passed by the legislature, and so far as I have ascertained, the val- 
idity of such laws has not been judicially determined; but I see 
nothing in this sort of legislation to entitle it to be exempted from 
the operation of the same constitutional restrictions that apply to 
other laws. 

It is argued that the legislature has general control of the fi- 
nances of the state, and may pass such laws in regard thereto as 
the interests of the public, in its opinion, may demand. The case 
of McEwen v. The Governor, 5 Hum., is relied upon. That case 
held that the legislature had power to provide by resolution for the 
appointment of commissioners to compromise a suit pending 
against the sureties of the superintendent of Public Instruction for 
moneys due the state, upon principles of equity. It was said the 
legislature has unlimited power over the money and property of 
the state, except in so far as its power is restricted by the consti- 
tution ; and this may readily be conceded. 

I do not see that the question here is controlled by the fact that 
it is the right of the state that is affected by the law. I think 
the legislature has no more power to violate constitutional restric- 
tions where the rights of the state only are affected, than it has 
where the law aftects more directly interests arising between in- 
dividuals ; and, in fact, the rights of all citizens of the state are in- 
directly affected in a case of this character; for if money collected 
as taxes from the people is released—is given away to the collec- 
tor—this increases the burthen upon every other taxpayer in the 





state, and they have the same right to the protection of the con- 
stitution against this species of class legislation as any other. 

But it is again argued that the legislature has the power to au- 
thorize contracts to be entered into in behalf of the state ; that the 
bonds of all collectors are mere contracts, and these contracts 
may be changed by agreement between the parties and the state 
through the legislature. I do not think this law has any of the 
elements of a contract. It was enacted as a law, and should 
be tested as a law. Fry and his sureties were not parties, 
and had nothing to do with it—it was an act of the law- 
making power. It did not authorize any one to make any 
contract with Fry or his sureties, nor was any made after its 
passage. The legislature had no doubt the power to change 
the general law applicable to tax collectors, and require dif- 
ferent duties of them and provide for different remedies against 
them, but I deny that, without changing the general law, the legis- 
lature may declare that the law shall not be enforced against a 
particular individual. 


It is again argued that, whether the law was valid or not, it was 
acted upon and obeyed by the officers of the state, and the injury 
to the sureties thereby resulted. It is true no steps were taken 
against Fry or his sureties during the six months. This delay of 
itself did not affect the sureties, because if it was mere indulgence 
it would not affect their rights. This delay might well have oc- 
currred without such law. The question is, not whether there was 
delay, but whether there was a valid law or contract authorizing 
the delay. If the sureties had filed their bill gua “met against 
Fry, would the act in question have defeated their remedy? If it 
was an unconstitutional law, it would not. It is true the Attorney- 
General was not likely to disregard thelaw; but if he had done so 
and instituted proceedings against Fry and his sureties before the 
expiration of the six months, the question as to the validity of the 
law would have been raised. The officers of the state are no more 
bound to submit to and obey an unconstitutional law than any 
other citizen. Suppose the legislature should pass a law that no 
Attorney-General shall prosecute A. B. for murder, alleged to have 
been committed by him, or that they shall not prosecute the case for 
six months, would the Attorney-General be bound to obey this, 
either as a law or as a direction of the legislature? I should say 
not. I do not agree with the Attorney-General that the act was ob- 
ligatory upon the officers of the state, as a resolution or as a direc- 
tion to them in the discharge of their duties. I think it is law or 
nothing. I think the legislature has the power to regulate the du- 
ties of the officers of the state by general laws, and do not doubt 
it in special cases not provided for by general laws to direct the in- 
stitution of suit, or the compromising or dismissal of suits, in 
behalf of the state. But if the legislature assumes, either in the 
form of a law or resolution, to direct the Attorney-General to exe- 
cute the law against one defaulting officer and not to execute it 
against another, and he chooses to obey this direction, the conse- 
quence is precisely the same as if he had taken the same course 
without such direction. I think no latitude of construction should 
be allowed in determining the power of the legislature in a case of 
this character. To do so, is to encourage legislation, the effect of 
which is to enable defaulting officers, with public taxes in their 
hands, to avoid their just liability by appealing to legislative favor- 
itism, and thus throw the loss upon the people. 

Courts should be slow to declare void an act of the legislature 
except upon clear grounds, but should do so without hesitation 
when it appears plainly to be in violation of a constitutional re- 
striction. DECREE AFFIRMED. 





—MkR. JUSTICE MILLER is holding the federal circuit court of Saint Louis 

— JUDGE LINDLEY, of the Saint Louis Circuit Court, spent nearly all his 
summer vacation in Paris, instead of flying about the continent. We are 
told that even an entire summer is not adequate to the seeing of all the sights 
of that capital of interest to the scholar and antiquary. 








Sept. 24, 1857.] 
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Correspondence. 
A RARE OLD BOOK. 


Messrs. Epirors :—I notice an article in the Boston Journal 
giving an account of certain rare books, among others of Littleton’s 
Tenures printed in 1627. I have a copy which is owned by G. A. 
Somerby,Esq.,‘‘ Imprinted at Londen, in Fleetestrete within Tem- 
ple Barre, at the Signe of the Hand and Starre, by Richarde Tot- 
tell,” in 1591, 12 mo., printed in quarto form. This is an elegant 
copy, on large paper and beautifully bound by Bedford in Turkey 
morocco, and contains two remarkably fine impressions of ‘‘ The 
true portraiture of Judge Littleton,the famous English lawyer.”” This 
copy is unique. 

The first edition of Littleton’s Tenures is supposed to be that 
which was printed by Lettou and Machlinia, in folio, without date, 
but probabaly about 1481. There is scarcely any law-writer whose 
works have gone through so many editions, upwards of thirty 
having been printed in French, and nearly as many in the English 
language. 

The Commentary of Lord Coke upon Littleton will be admired, 
says Fuller, ‘‘ by judicious posterity, while Fame has a trumpet 
left her, and any breath to blow therein.’’ This commentary was 
first printed in 1628, in folio. The nineteenth edition, printed in 
1832, two vols., 8 vo., is a magnificent book in every particular. 

Boston, Sept. 15, 1875. 








Foreign Selections. 
INDEMNITY FOR COSTS OF PRIOR LITIGATION. 

It is pointed out by Parke, B., in Penley v. Watts, 7 M. & W. 
601, that a lessee who wishes to secure to himself a remedy over 
for costs incurred in defending an action on a covenant in the orig- 
inal lease, should procure acontract of indemnity from his under- 
lessee. ‘‘ This is not,’’ he says, ‘‘a contract of indemnity. If it 
were, the defendants would be responsible unless they had put 
themselves into the same condition as the plaintiffs, and saved 
them from all harm, and amongst other things, from the costs of 
the action brought against them; and if the plaintiffs had desired 
to be so secured, they might have made themselves safe by taking 
a covenant of indemnity against any breach of thé covenant in 
the original lease, and then they might have recovered their costs; 
Scott v. Duffield, 3 T. R. 364, is an authority for that.”” Of such 
a covenant, with such consequences, we have an instance in Smith 
v. Howell, 6 Ex. 730, which case is also an authority that such a 
covenant only covers costs ‘‘necessarily and reasonably in- 
curred ;”’ and Scott v. Duffield, 3 T. R. 364; Jones v. Williams, 
7M. & W. 493, and Ibbett v. De la Salle, 6 H. & N. 233, are simi- 
lar instances of covenants to indemnify against other kinds of 
claims giving the indemnified party the like right to recover his 
costs of defence (see also what is said by Lord Ellenborough in 
Sparkes v. Martindale, 8 East, 593). In Hastie v. De-Peyster, 3 
Caines, 190, a policy of re-insurance was treated as on the footing 
of a contract of indemnity, for the purpose of making the re-insurer 
liable, after notice, for the costs of defending an action on the 
original policy ; but the judgment is very slenderly reasoned, and 
the case can not be relied on as an authority. Suppose, as is 
frequently the case, there were several re-insurers? The same 
rule was extended, in Kemp v. Findon, 12 M. & W. 421, to the 
case of contribution between co-sureties; but it is difficult to see 
why ; inasmuch as such an obligation does not belong to a simple 
contract of guarantee (Pierce v. Williams, 23 L. J. Ex. 322), nor 
to that sort of suretyship which exists between the indorser and 
the acceptor of a bill of exchange (Dawson v. Morgan, g B. & C. 
618), nor even, as we have already seen, between the drawer and 
accommodation acceptor. 

It seems difficult to reconcile with the principle of these cases 
the decisions in Smith v. Compton, 3 B. & Ad. 407, and Rolph v. 
Crouch, 16 W. R. 252, L. R. 3 Ex. 44, where on a mere covenant 








for title, the plaintiff was held entitled to recover his costs of de- 
fence to an action by the true owner, and the doubt and hesitation 
expressed by two of the learned judges in the latter case seems to 
be well warranted. These decisions place a mere covenant for 
title, which is in effect a warranty of title, on the same footing with 
a covenant of indemnity. Smith v. Compton has, however, been 
accepted for many years as law, and the ground of decision is 
perhaps to be looked for in the remark of Park, J., ‘‘On the 
strength of the covenant, in this case the covenantee was justi- 
fied in acting as if he had a good title. If he defended an action, 
it was the consequence of your covenant.” A warranty is an un- 
dertaking that a thing is as stated, or in other words an assurance 
that the thing is so, with an undertaking to be answerable for the 
consequences of its being otherwise; and the assurance is taken 
as entitling the holder, as against the giver of the warranty, to as- 
sume that the assurance is correct until it is plainly shown, or 
ought in reason to have been discovered, that it is otherwise. It 
is on this footing only that such cases as Lewis v. Peake, 7 Taunt. 
153, and Pennell v. Woodburn, 7 C. & P. 117, can be supported, 
where the purchaser, in the one case of a warranted horse, in the 
other of a picture warranted to be a Claude, was held entitled to 
recover the costs of defending an action brought by a person to 
whom he had sold with the like warranty. The same principle 
may be held to govern Mainwaring v. Brandon, 8 Taunt. 202, 
where a merchant recovered against his broker the costs of de- 
fending an action by a purchaser for the infericr quality of goods 
sent in reliance on the broker’s having fulfilled his instructions in 
ordering them. 

This principle is important because it explains what seem at 
first sight extreme decisions to the effect that, under the implied 
warranty of agency, the person dealing with the assumed agent 
can recover against him the costs incurred in chancery proceedings 
taken to enforce the performance of the contract which he has af- 
fected to make, up to the time when the non-existence of the as- 
sumed authority became manifest, or the representation of 
authority was withdrawn. This rule is too well established to be now 
questioned (Randall v. Trimen, 18 C. B. 786; Collin v. Wright, 8 
E. & B. 627; Hughes v. Graeme, 12 W. R. 857; Spedding v. Ne- 
vill, L. R. 4 C. P. 218; Godwin v. Francis, L. R. 5 C. P. 295), but 
it appears to carry consequential damage to an extreme limit, for 
the repudiation of authority by the alleged principal, might rea- 
sonably be held to put the plaintiff upon such enquiry as would 
throw upon him the responsibility of electing whether he should 
insist on attempting to enforce his supposed rights, and, consider- 
ing how much the question of agency is a matter of law, it might 
fairly be contended that, at least when the facts are known to him, 
he takes his own risk as to their legal effect. 

The cases now observed upon appear to establish two rules :— 
First, that where there is an express contract of indemnity, the 
indemnified person may recover the reasonable costs of litigation 
from which he ought to have been preserved by the person con- 
tracting to indemnify him. Second, that where a representation 
amounting to a warranty of a particular state of facts is made, the 
person holding that warranty is entitled to act upon it until it is 
disproved or withdrawn, or might in reason be known to be un- 
true, and may recover against the person making it the reasonable 
costs of litigation incurred on the faith of the warranty. 

Thirdly, although no right to indemnity or contribution can ex- 
ist as between wilful tort feasors, yet a right to indemnity is im- 
plied when one person, at the request or by the direction of an- 
other, and in the assertion of an alleged right in him, does an 
act in the dona fide exercise of that alleged right, which, the right 
not existing, exposes him to an action; and this implied indem- 
nity covers costs of litigation. Such an indemnity has been im- 
plied, in the case of warfingers refusing to deliver goods (Betts v. 
Gibbins, 2 A. & E. 57), auctioneers selling goods (Adamson v, 
Jarvis, 4 Bing. 66); brokers distraining (Toplis v. Grane, 5 Bing. 
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N. C. 636, where, however, there were special circumstances), 
sheriffs were specially directed (Humphreys v. Pratt, 5 Bligh. N. 
S. 154); a manufacturer employed to brand with a false trade- 
mark, goods made by him for the defendant (Dixon v. Fawcus, 9 
W. R. 414); and a person in possession of goods, the right to 
which was in dispute, delivering them to one of the claimants 
(Dugdale v. Lovering, 23 W. R. 391, L. R. 10 C. P. 196). 

Fourthly, if a person has incurred a liability in consequence of 
another’s default, and the defaulting party requests him to de- 
fend an action arising out of that liability, the person so defending 
will be entitled to recover his costs of litigation, and is dispensed 
from the necessity of showing that his defence was reasonable. 
Howes v. Martin (1 Esp. 162), Williams v. Burnell (1 C. B. 
402), Blyth v. Smith (5 M. & G. 405), of which last case it may be said 
that but for the way in which the point was raised, it is very doubt- 
ful whether a request would have been inferred. 

Fifthly, where, by the defendant’s breach of duty, the plaintiff 
is hindered in the exercise of any rights of person or property, and 
is compelled to take legal proceedings for their recovery, he is en- 
titled to recover the costs he has been thus necessarily put to; as 
in Henderson v. Squire (17 W. R. 579, L. R. 4Q. B. 170), and 
Bramley v. Chesterton (2 C. B. N. S. 592), to recover possession 
of land let by the plaintiff to the defendant, and which was, at the 
expiration of the tenancy, in the occupation of a third person, 
who refused to deliver up possession ; and in Foxall v. Barnett 
(2 E & B. 928), to regain possession of his liberty from imprison- 
ment on a false charge made by the defendant. On the other 
hand the costs must be strictly necessary for the purpose, not merely 
identical to it (Holloway v. Turner, 6 Q. B. 926), and it seems 
doubtful whether, even to the limited extent to which costs, in- 
curred by the landlord's inability to fulfill a contract to give pos- 
session to a third person, were allowed in Bramley v. Chesterton 
(2. C. B. N.S. 592), that case can be supported. 

Sixthly, however, in cases where through the defendant's de- 
fault in meeting an obligation which, as between himself and the 
plaintiff he ought to meet, the plaintiff is exposed to an action, but 
where, the case being one in which a defence ought not to be 
made, the plaintiff would not be entitled to the costs of defending, 
he is still entitled to recover those.costs which he could not avoid, 
that is the costs of writ: Beech v. Jones (5 C. B. 696); Penley v. 
Watts (7 M. & W. 691); Pierce v. Williams (23 L. J. Ex. 322). 

But on the other hand, in no case, except one falling under the 
fourth head, will the plaintiff be entitled to recover costs incurred 
in an unreasonable litigation. Nor can he recover costs incurred 
in litigation arising out of a distinct contract of his own, only be 
cause the contract was rendered necessary by the defendant’s de- 
fault, or because but for the defendant's default it would not have 
subjected him to liability, although it may have been in his own 
interests reasonable tocarry on the litigation. 

It remains to say a few words upon the question, how far the 
right of the plaintiff to recover costs is affected by notice of the 
litigation to the defendant. The effects of notice are of two kinds. 
First it may be used as a ground for the inference that the de- 
fendant in the second action has requested the defendant in the 
first action to carry on the litigation, or has assented to his doing 
so. Mere silence in reply to such a notice has been sometimes 
treated as equivalent to such a request, so as to entitle to the re- 
covery of costs (Blyth v. Smith, 5 M. & G. 405; Rolph v. Crouch, 
16 W.R. 252, L. R. 3 Ex. 44) ; but this is a very doubtful infer- 
ence. But as a step in showing or inferring a request, it is of 
practical importance. Secondly, and this is its most direct func- 
tion, notice toa person who would, without the notice, be liable 
over to the notifying party, will, especially if coupled with the offer 
of the defence to him, operate as a kind of estoppel on him against 
questioning the liability of the notifying party as defendant in the 
first action, or the reasonableness of the course pursued by him, or 
the amount of the costs incurred in the defenée, and which that 





defendant now seeks to recover against the person notified (Smith 
v. Compton, 3 B. & Ad. 407 ; Sparkes v. Martindale, 8 East, 593; 
Scott v. Duffield, 3 T. R. 374). 

There is no authority for saying that notice will create a liability 
to answer for costs incurred in a prior action, if, without notice, no 
such liability would have existed ; and in point of reason there is 
nothing to show why it should.—[ Zhe Solicitor’s Fournal. 





Notes and Queries. 
JURISDICTION OF FEDERAL CIRCUIT COURT, 
St. Louis, Sept. 20th, 1875. 


EvITORS CENTRAL LAW JOURNAL :—Can a citizen of Montana Territory 
sue a citizen of this state in the United States Circuit Court? Citizenship in 
another s/ate confers the right. Is the same true of citizenship in a territory ? 
An answer from any one who knows will oblige. C, 


GARNISHMENT AGAINST RECEIVER. 
TOLEDO, O., Sept. 1, 1875. 


EDITORS CENTRAL LAW JOURNAL :—Can garnishee be issued against 
property or money in the handsofa receiver? If so, can you refer me toany 
authority or decisions on the subjuct ? STUDENT. 

A garnishment can not be enforced against property in the hands of a re- 
ceiver, it being a well understood principle of jurisdiction or rule of comity 
that one court will not interfere with the possession of another court. But 
‘Student " should have gone to his professor with this question, and not to us, 
—[Ed. C. L. J. 


POWER OF NATIONAL BANKS TO TAKE MORTGAGES OF LAND, 
OSAGE MISSION, KAN., September 14, 1875. 


EpiTors CENTRAL LAW JOURNAL :—Sec. 5137, Rev. Stat. U. S., p. 999 
provides that national banks may hold such real estate ‘‘ as shall be mort- 
gaged to it in good faith by way of security for debts previously contracted.” 
Is it to be understood that national banks are prohibited from taking mort- 
gages to secure loans made contemporaneously with the execution of the 
mortgage? Ifso would such a mortgage, z. ¢., a mortgage taken by a nat 
tional bunk tosecure the payment of a contemporaneous loan, be void as against 
a subsequent moitgage taken expressly subject to it? Can you refer me to 
any cases decided in State or Federal Courts, construing Sec. 5137, Rev. 
Stat. U.S. ? H. 


ANSWER.—We understand that this question has been passed upon by the 
Supreme Court of Pennsylvania, and by Hon, Chester H. Krum, late of the St. 
Louis Circuit Court; but we can not cite the cases. Perhaps some of our 
readers can.—[Ed. C. L. J. 


PROMISSORY NOTE—IS IT QUALIFIED BY AN ENDORSEMENT ? 
ATCHISON, KAN., Sept. 13, 1875. 
EpIToRS CENTRAL LAW JOURNAL:—Tne following note presents some 
nice questions : 
$100.00. ATCHISON, May 30, 1875. 
Within or seven months after date 1 promise to pay to the order of George 
Rose, the sum of one hundred dollars, for value received, neg»tiable and pay- 
able without defalcation or discount, and with interest from date at the rate 
of ten per cent. per annum, GEO. W. THOMAS, 
Due Fan. 1, 1876. 
Endorsed on the back of said note is the following: 


“ To be paid as soon as I seld my wheat,” GEO. W. THOMAS. 


At the time Thomas executed the note he owned 450 bushels of wheat, and 
after he signed the note the payee requested the maker to write the endorse- 
ment on the back of the note, which he did and delivered it. Thomas there- 
after sold 150 bushels of wheat for $150, and the maker made demand for the 
amount of the note and interest, claiming that the note was due, by virtue of 
the endorsement on the back. Payment was refused, and the payee brought 
suit for the amount of the note. These facts suggests the following questions 
viz.: Does the endorsement on the back of the note qualify the face of the 
note? Can the maker maintain on action on the note until after the expiration 
of seven months? If the endorsement on the back qualifies the promise in the 
body of the note can the maker maintain the action until a// the wheat of the 
promisor is sold, or the seven months expire? If the endorsement on the 
back qualifies the terms of the promise in the body of the note, can the prom- 
isor refuse to sell his wheat and thereby defer or defeat an action on the note 
after the expiration of the seven months? You will bear in mind that there 
was no additional consideration for the endorsement on the back of the note. 


Yours truly, HORTON & WAGGENER, 











Sept. 24, 1875.] 
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Briefs.* 


Estoppel—Purchase of Property Subject to Chattel Mortgage. 
—In the Supreme Court of Iowa; Oswald, Appellee, v. Hayes, Appellant. Ar- 
gument for appellant, pp. 13. One Thurston bought a hack of Hayes, the ap 
pellant, and gave a chattel mortgage for the price. Said Thurston sold to one 
Paine, who bought subject to the mortgage. Hayes knew of this sale. Paine 
sold to Oswald, the appellee, without informing him of the foregoing facts. 
Hays did not know of the latter sale until completed, when he took possession 
of the hack, which he now holds. The question arises, whether the lien of 
the mortgagor holds against a purchaser ignorant of the mortgage, though the 
latter's vendor has taken the property subject to the mortgage. It is claimed 
that the appellant is not estopped from asserting a right to the property, be- 
ause he did nothing to mislead or injure the appellee, or that could have 
done so. The points, though well made, are well known. [Address Mrs. J. 
Ellen Foster, Clinton, Iowa.] 


Vacating Appointment of Receiver.—In the United States Circuit 
Court, District of Kentucky ; Opdyke e¢ a/. v. St. L. and S. E. R. R. Co, 
(consolidated). Arguments of defendants, pp. 11. The defendants are a 
company formed by the consolidation of two others, each of which issued 
bonds, but the consolidated company made a consolidated mortgage, 
of which plaintiffs are trustees. It is sought to vacate the appointment of a 
receiver, to which the defendants object, as the course already pursued was 
proper, and they wish to exclude cross-suits in other and state courts. The 
argument is confined too closely to facts peculiar to this particular case, to 
make an extended account desirable. [Address Walter Evans. Esq., Louis- 
ville, Ky.] 

Admiralty—Petitory actions against the thing Seized.—In the 
United States Circuit Court, District of Louisiana; Gastrel and Raymond, 
Libellants, v.a Cypress Raft. Brief for claimants, pp. 12. It appears that 
the claimants entered libellants’ land in Mississippi, cut there certain logs, and 
joined them with others in a raft, which they took to New Orleans, Libellants 
bring action in admiralty to recover said logs. It is claimed that there is no 
maritime lien or right to libel iw rem in this case, because: (a) the thing siezed 
is not a ship or vessel; (4) a possessory or a petitory action does not lie in ad- 
miralty against the thing siezed ; (c) the alleged tort was a trespass upon land ; 
(d) the allegation that certain logs were taken from the libellants and “ incor- 
porated into"’ the thing seized, can not establish a maritime lien, and confer 
jurisdiction i” rem, against that thing. These points are well sustained. [Ad- 
dress Kennard, Howe, and Prentiss, New Orleans, La.] 

Breach of Promise to Marry.—In the Supreme Court of Texas; 
Glasscock, Appellant, v. Shell, prochien ami of Virginia C. Shell, Appellee 
Brief for appellant, pp. 32. This is the first case of the kind ever known in 
Texas. The discussion is confined to declared irregularities in the rulings of 
the lower court, and touches but slightly upon the question at issue, [Ad- 
dress Peeler, Montgomery, and Fisher, Austin, Texas.] 


Collection of Taxes Enjoined.—In the Supreme Court of Indiana +! 
City of Mt. Vernon e¢ a/. Appellants, v. A. P. Hovey, Appellee. Argument 
for appellee, pp. 19. It appears that the city of Mt. Vernon, rightfully voted 
a certain sum in its own bonds to a certain railroad, which bonds were never 
issued, and which road was never begun. Afterwards said road was consoli- 
dated with another. Sometime later, the common council of said city issued 
bonds to the consolidated road, and proposed to levy a tax for the payment 
thereof. This the appellee resists, claiming that in the premises the issue of 
bonds to the consolidated company by the common council is unlawful and 


unauthorized. The law bearing on the question is drawn mainly from 
the statutes, but well merits study. [Address Hovey & Menzies, Evansville, 
Ind.] 


Tax Unlawfully Imposed.—lIn the Supreme Court of South Caro- 
lina; Mathewsen v. Gulick e¢ a/. Bill of complaint, pp. 22. The complain- 
ant prays for an injunction to restrain certain state officers from collecting a 
tax on certain stock of his, which tax is levied under, and by virtue of a cer- 
tain act said to have been passed by the general assembly of the state. The 
request is based on the ground that said act never became a law, having been 
vetoed, and the veto never having been voted down. [Address A. G. Ma- 
grath, Esq., Charleston, South Carolina.] 

A Correction.—In our notice of the brief for the complainants in the im- 
portant case of Craig v. Smiht and Hale (am#e, p. 576) our reviewer inadver- 
tently omitted from the address the name of Geo. S. Brown, Esq., of Topeka, 
Kansas. The style of the firm of attorneys who had that case in charge is 
Guthrie & Brown, and Mr. Brown, the junior member of the firm, was ac- 
tively engaged in the case, and largely entitled to the credit of the successful 
result. 





*These abstracts of briefs, were prepared by James Hayward, Esq. 


Summary of Our Legal Exchanges. 
WEEKLY NOTES OF CASES, SEPT., 16.* 


Telegraph—Reasonableness of Stipulation in Telegraph Blank 
—Unrepeated Message—Liability of Telegraph Company for.— 
Passmore v. The Western Union Telegraph Co., Supreme Court of Penn- 
sylvania (no wriitten opinion), The plaintiff gave the following message at 
Parkersburg, W. Va., to the telegraph operator of the defendant company, 
to be transmitted to E., at Philadelphia: “I hold the Tibbs tract for you,” 
etc. The message as received by E. read, ‘‘ I sold,” etc. The printed blanks 
of defendant, with which the plaintiff was familiar (though there was no evi 
dence that he had used one for the above message), stipulated that the com- 
pany should not be responsible for any error in the transmission of any unre- 
peated message, and provided an extra charge for such repetition. In an ac- 
tion for damages for the loss of a contract occasioned by the above mistake, 
the court entered judgment for the defendant, holding that the above regula- 
tion was not so far contrary to the public good, as to justify a court in pro- 
nouncing it invalid. Ae/d (affirming the judgment of the court below), that 
in this there was no error. 

Will—Legacy—-Contract.—Reck's Appeal. Supreme Court of Penn- 
sylvani, opinion by Sharswood, J. A husband bequeathed to his wife ‘ the 
interest of one thousand dollars, * * * and should the interest of the 
same be insufficient to provide for her, then as much of the principal as may 
be required."’ He further provided that after her death the balance of the one 
thousand dollars should go to the residuary legatees. The widow resided 
with her son-in-law until the time of her death. Subsequently the son-in-law 
recovered judgment against the estate of the widow for her maintenance and 
funeral expenses, and, upon the filing of the account of the administrator, he 
sought to surcharge the latter with so much of the one thousand dollars as 
were requisite to satisfy his judgment. He/d (reversing the decree of the court 
below), that the whole sum, excepting ‘‘the balance undisposed of," vested 
absolutely in the widow, and that, although the amount of that balance was 
not ascertainable until the widow's death, it nevertheless vested an interest at 
the testator’s death. e/d, further, that the fact that the widow had made 
no demand for any part of the principal was immaterial, and that the judg- 
ment-creditor had an equitable claim thereon for payment in the absence of 
fraud or collusion. 


Taking Land for Railroads—Measure of Damages—Evidence. 
—The East Brandywine and Waynesburg Railroad Company v. Ranck, 
Supreme Court of Pennsylvania, opinion by Paxson, J. In an action for 
damages for the appropriation of certain farm lands by defendant rail- 
road, the court below refused to admit the defendant's offer of the plaintiff's 
declarations as to the value of the land, and the price for which certain por- 
tions ofit had previously been sold. He/d(reversing the judgment of the 
court below), that the evidence should have been admitted, 


Ejectment— Evidence—Proof of Appointment of Assignee in 
Bankruptcy.—Alexander v. McCullough, Supreme Court of Pennsylvania, 
Opinion per curiam. In ejectment plaintiff gave in evidence a certified copy 
of a petition in bankruptcy, a certificate of the bankrupt’s discharge, and a 
deed from the bankrupt'’s alleged assignee. He/d (affirming the judgment 
of the court below), that as there was no evidence of the appointment of the 
assignee, the plaintiff could not recover. 


Partnership—Dissolution—Power of liquidating Partner to ex- 
ecute Note soas to bind Firm.—Lloyd v. Thomas, Supreme Court of 
Pennsylvania. Opinion by Paxson, J., Williams, J., absent. On May 15, 
1871, notice was given of the dissolution of a partnership, and that the ac- 
counts of the firm would be settled by A., one of the partners, ‘‘ alone author- 
ized to use the name of the firm in the settlement of the business."’ In Au- 
gust, A. made notes to the order of the firm, antedated as of the day of disso- 
lution, and endorsed with the firm name, without the knowledge of the other 
partners, the defendants ; the notes were given by him to the firm in payment 
for stock taken by him at the dissolution. A.'s letters to the plaintiffs spoke 
of these notes as made to facilitate the liquidation of the firm, but on exam- 
ination he could not tell whether or not he used the proceeds to pay off the 
firm debts. Held (reversing the judgment of the court below), that the 
above facts were not sufficient to exempt the other members of the firm, and 
that if the notes were never issued, and the proceeds were applied to aid the 
firm's liquidation, the other partners were liable. 

OHIO STATE REPORTS, ADVANCE SHEETS OF VOL. 25. t 

Indictment—Leasiug House for Purposes of Prostitution—Fail- 
ure to Enterand Take Possession.-—Crofton v. The State, Supreme Court 
of Ohio. Opinion by Mclivaine, Ch. J. [25 Ohio St. 249.] 1. An indictment 
¥Phila. : Kay & Bro. 

+Cincinnati: Robert Clarke & Co. 
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under section of the act 1 of April 11, 1856 (S. & C. 879), which contains an 
averment that the accused, who was the owner of a certain house, knowingly 
permitted one M. to use and occupy the same for the purpose of prostitution, 
is sufficient without an averment in so many words, that the house was in fact 
so used and occupied by M. 2. A conviction under such indictment, should have 
been set aside where the only facts proved were, that the defendant who had in- 
nocently and in good faith leased the premises for a term, afterwards refused, 
during the term, to avoid the lease, and to re-enter and take possession, upon 
being informed that the lessee was using the property for such illegal pur- 
pose. 3. Section 2 of said act confers upon the lessor the power to avoid the 
lease for the cause therein stated ; but the omission on his part to exercise the 
power is not an offence under the statute. 


Constitutional Exemption from Taxation—" Institution of purely 
Public Charity"—Taxation of Catholic Schools.—John Gerke, 
County Treasurer, and Walker M. Yeatman, County Auditor, of Hamilton 
County v. John B. Purcell. Supreme Court of Ohio. Opinion by White, J. 
1. The act of April 10, 1856, which authorizes the enjoining of the illegal as- 
sessment of taxes, and the collection of taxes illegally ass :ssed, applies as well 
to taxes assessed on land, as upon personal property; and the jurisdiction con- 
ferred by said act is, by section 20 of the act to establish the Superior Court of 
Cincinnati, made applicable to that court. 2. In section 2, article 12, of the 
constitution, which authorizes the general assembly to exempt from taxation 
the classes of property therein described, the word “ public” is used, in some 
instances, to describe the ownership of the property, in others as merely de- 
scriptive of the use to which the property is applied. As applied to school- 
houses, it is used in the former sense; and by “ public school-houses”’ is 
meant such as belong to the public and are designed for schools established 
and conducted under public authority. 3. The fact that the use of property 
is free, is not a necessary element in determining whether the use is public or 
not. Ifthe use is of such a nature as concerns the public, and the right to its 
enjoyment is open to the public upon equal terms, the use will be public, 
whether compensation be exacted or not. Whether the use is free or not, be- 
comes material only where some other element is involved than that of its pub- 
lic character, as. for instance, whether the use is charitable as well as public. 
4. A charity, in a legal sense, includes not only gifts for the benefit of the 
poor, but endowments for the advancement of learning, or institutions for the 
encouragement of science and art, without any particular reference to the 
poor. 5. Schools established by private donations, and which are carried on 
for the benefit of the public, and not with a view to profit, are “institutions 
of purely public charity" within the meaning of the provision of the con- 
stitution, which authorizes such institutions to be exempt from taxation 
6. The constitution in directing the levying of taxes and in authorizing ex- 
emptions from taxation, has refereice to property, and the uses to which it 
applied ; and where property is appropriated to the support of a charity which 
s purely public, the legislature may exempt it from taxation, without refer- 
©nce to the manner in which the title is held, and without regard to the form 
or character of the organization adopted to administer the charity. 7. The 
statute in exempting property from taxation, classifies it according to legisla- 
tive discretion ; and if the property which the statute undertakes to exempt- 
comes within the exemption authorized by the constitution, it is immaterial 
how the property is classified or discribed. 8. In the description of the prop- 
erty exempted from taxation in section 3 of the tax law, as amended March 21, 
1864, the word public, as therein applied to school-houses, colleges, acade- 
mies, and other institutions of learning, is descriptive of the uses to which the 
property is devoted. The schools and instruction which the property is used 
to support must be for the benefit of the public; and when private property 
is thus appropriated without any view to profit, it constitutes a ‘‘ purely public 
charity '’ within the meaning of the constitutional provision. 9. The express 
authority given in the constitution to exempt from taxation ‘‘ houses used ex- 
clusively for public worship,” carries with it, impliedly, authority to exempt 
such grounds as may be reasonably necessary for their use; but such grounds 
must subserve the same exclusive use to which the buildings are required to 
be devoted. 10. A parsonage, although built on ground which might other- 
wise be exempt as attached to the church edifice, does not come within the 
exemption. The ground in such case is appropriated to a new and different 
use. Instead of being used exclusively for public worship, it becomes a place 
of private residence. The exemption is not ofsuch houses as may be used 
for the support of public worship, but of houses used exclusively as f/aces of 
public worship. 








Legal News and Notes. 


—IN the land of steady habits they do not do things by halves. Recentlya 
desperate fellow named John Lee Powell, who bad been put off a railway train 
for refusing to pay his fare,piled obstructions on the track,which were discovered 
and removed barely in time to save a passenger train from wreck. He was 


tried by Judge Lafayette Foster of the Superior Court at Bridgeport, and was 
sentenced to twenty years in the penitentiary. 

—A CURIOUS CUSTOM, a relic of old feudal times, has been brought to no- 
tice in connection with the recent execution of a criminal in the Island of 
Jersey. In the three parishes of Grouville, St. Clement, and St. Saviour’s are 
certain lands, the property of the crown. About 150 persons in these three 
parishes owe a small rent for the privilege of pasturing, etc., on the crown 
lands. This rent is commuted for the attendance of the renters as a guard at 
public executions, In former years they were employed to convey prisoners 
for trial to and from the court. They are now merely called upon in cases of 
executions. Each man (in private clothes) was armed with a halberd of the 
old fashioned type and a number of them were posted around the gaol wall 
in front ef the scaffold to preserve order among the crowd. Another portion 
were stationed in the gaol yard, and formed a double line, along which the 
culprit passed to the scaffold, on which also several of them were posted. 

—NUISANCE—COCK CROWING.—A case which came before Serjt. Wheeler 
at the Brompton County Court a fews days ago, will be a lesson to many 
house-holders in the law of nuisances. The plaintiff brought an action to re- 
cover damages for a nuisance caused by the crowing of a cock on the defendant's 
premises. It appears that the plaintiff and defendant occupy adjoining houses in 
Kensington, The defendant had a fowl-house in his garden where he kept a 
number of fowls, and among them a bantam cock, which by its crowing at 
four or five o'clock in the morning, disturbed the plaintiff's wife, who was ill 
to such an extent that it hindered her recovery. To keep fowls is in itself 
harmless enough, certainly ; but, as the judge pointed out, legal rights may, 
under certain circumstances, be pushed to excess, and such is the case when 
they interfere with another's enjoyment of his or her rights. The principle is 
perfectly clear, ‘‘ Sic utere tuo ut alienum non ledas."—[ The Law Times 

—THE Chicago Legal News says that the following is a verbatim copy of 
a return of a Wisconsin sheriff, indorsed on the summons of a justice of the 
peace, in the case of Isaac Tuteur v, Weigand : 

‘* MONROE COUNTY, SS, 

“I, Geo. B. Robinson, deputy sheriff of said county, do certify that I have 
been to the defendant's usual place of abode, and find he is dead, and so I 
left a copy at his last and final abode in my county, to-wit : o# Ais grave,in the 
town of Ridgeville, he not leaving any family or funds behind. He leaves 
this world without a cent, and has gone where the plaintiff can't sell him 
whisky. Alas! Tuteur is out, and Weigand is dead! 

“C, W. MCMILLAN, Sherift. 
“ By GEO. B. ROBINSON, Deputy.” 

—THE force of ancient custom is still curiously illustrated by the enacting 
clause of a British statute raising revenue. Would any American believe that 
in acountry whose sovereign is a mere tinse lled figure-head to the state, who 
has not dared to exercise the veto power for nearly two centuries, and whose 
ministry is little better than a bureau of clerks to the popular branch of the 
legislature, this branch of in that body granting a bill for supplies, should 
couch it in language of the mosta bject and humiliating character. Imagine 
“the master addressing the servant¢ in the following language, which constitutes 
the enacting clause of 38 and 39 Vict., chap 23: 

** Most Gracious Sovereign, 

WE, Your Majesty's most dutiful and loyal subjects, the Commons of the 
United Kingdom.of Great Britain and Ireland in Parliament assembled, to- 
wards raising the necessary supplies to defray Your Majesty's public expenses, 
and making an addition to the public revenue, have freely and voluntarily re- 
soived to.give and grant unto Your Majesty the several duties hereinafter 
mentioned, and do therefore most humbly beseech Your Majesty that it may 
be enacted ; and be it enacted, eic.” 

—THE FRENCH LAW OF BETTING has received a very practical illustration 
in the recent prosecution of a number of English bookmakers before the Tri- 
bunal Correctionnel of Paris. This case may be compared with another, a 
decision of the Court of Common Pleas, referred to in another column. The 
charge against the accused was that they had violated the rules of fair bet- 
ting. The civil code tolerates betting unless it is unfair, though it prohibits 
games of chance. The unfair practices to which the French betting public 
have been subjected appear to have been, in many instances, as fraudulent as 
any of those of which our own courts take cognizance. For instance, 
some bookmakers run horses under assumed names; the subsequent modus 
operandi being simple in the extreme. Having induced people to bet by lay- 
ing heavy odds against those horses, they ‘scratch " them,and thereby pocke- 
the money laid upon them. Another ingenious plan was to keep false lists of 
horses in the betting offices. All the accused were found guilty of unfair prac- 
tices, and condemned to pay various fines, a term of imprisonment being imt 
posed in some instances. It seems curious that some of the means employed 
by the bookmakers to deceive should be possible, and the fact can be ac- 
counted for only by the very different conditions of betting in France and 





England.—[ 7he Law Times, 
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